Google 


This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 


-4 




■a 


T,H E 


DECISIONS 


O F T H E 


Court of SESSION, 

From the Month of "January 1 724, 

CoUcifted by Appointment of 

i^be Faculty of Advocates, 


jSTy John Edgar Advocate. 



EDINBURGH: 

Printed for the Collector ty T. W. and T. Rucdimans, 
and fold by the Bookfellers in Town. 

MDCCXLII. 



* / 


EDIKBI7&6H) aad Fd^ruary i74a< 


ADVERTISEMENT. 

THE PuichtfmoftluB Collection of ASCISlOKS^likitf 
of 157, are delired to keep th^ Boole Aitched as ic is delivered^ bec^ufe 
khe CoUeffcor is to contbue, without lofs of time, to pubUfh as many more aa 
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DECISIONS 

O F T H E 

Court of SESSION, 



January ii, 1714. 

Dame Martha Lockhari, and Sir John Sinclair of StevenfoH 
her Husband for his Intereft, 

AGAINST 

Richard Meikle of Tweedyfide and others^ 

I A ME Martha Lockhart having, in virtue of her R^ht of 
, Property, infilled in an Action of Removing from certain 
I Parts of the Muir ofStenhoufe\ The Benefit of a pofleflbry 
Judgment was pled for Metkle, one of the Defenders, iit 
regard he had been (even Years ih Pofleflion of the Lands, 
from which he was warfaed to remove, as Part and Pertinent of his 
Lands of Tweedyjtde, wherein He flood iiifeft upon a Precept of Clare 
confiat granted by the Purfuer. And for the other Defenders it was al- 
Ie(%ed, That they pofleflTed as Tenants 10 John Armour, and could 
not be removed until their Mafter was called. 

It was anfwered for the Puriuer, That Meikle never was, infcft in 
the Muir of Stenhoufe, neither could his Poneflion of any part of it ht 
connedred with his Title to the Lands of Tweedy fide ; for by a De- 
creet of the Lords of Seflion, in the Year 1681, the Muir t>i Stenhoufe 
was feoimdcd by certain Miches, and declated to belong in Property 
to the Purfuer's Predeceflbrs. And to the Defence for the Tenants it 
was anlu'ered. That fince the Purfter ackno\vledged no other Heritoi* 
of the Muir of Stenhoufe, flie could liot call any as liich, aiid was ia 
virtue of her Right entitled to remove all Pofleflbrs from aiiy part of 
her Property. \ 

A The 
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DECISIONS of the 


The Lords found. That the Tiefender had not 

the BeueJ't of a fofefory Judgment, in re- 

Aft. ■AftLmmit0» fen. 7 Hff^M the 'Decreet declaring the March^ 

Alt. 5F*. 3*f»»u, S .^^^'■'a„d found, that the 'Purfuer ought to 

,-.] •••. tall the Majier cum procefla. 
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Lord Gran£<ykej^ct. Mackenzie Chak, 
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January %u i7»4« 


The Earl of Delorah, 

AGAINST 

/ 

Tihe Dtachefs of Momnouth and BuccleugL 

ANno i<J8y, the late Duke oT Monmouth was accaiared of H^hTrea* 
*^ fon in England, and fuflered. 

In the &me Year, after his Deceaic, a Proceis was carried on againfl: 
him in Scotland for High Treafojgi, before the Court of Jufticiary, and 
a Doom of Forfeiture Was recovered. 

jinno 1 68^, the Dutchefs of Buccleugh his ReU6t obtained a Gift 
tof the Duke^s Forfeiture ; in virtue whereof Ihe recovered his perfonal 
Eftate, which confifted chiefly in Aireais of Rents. 

jinno i688t Her Grace the Dutchefs, for the Love and Favour fhe 
bore to Lord Hary Scot, now Earl of ^eiorain, her fecond Son by 
the Duke of Monmouth, granted him a Bond for 20,ooo /. Sterling ; 
which Boml was fince that time paid. 

Anno 1690, by the kSt 18. Pari. i. Seff %. William and Mary, 
«ntitiuled, An Ait refcinding the Forfeitures, &c. Jince the T^ar 
166$, all Dooms of Forfeiture pronounced from that Period, and pai- 
ticuLaily that of the Duke oi Monmouth, are refcinded, and all forfeits 
ing Penbns, their Heirs and Soccers, rehabilitated and reftored t» 
their Goods^ &c. and. to all and fundry their Lands, Heritages, 
Tacks, Steadings, ^ebts and ToJfeJJfions ; and all Donatars of For- 
feitures made accountable to forfeiting Terfons, th^ir Heirs and 
Succejfors; for all Sums received by them. 

The Earl oi^elorain, as Executor decerned to his Father theDuk^ 
oi Monmouth, brought an A(Stion againft the Dutchels, concluding Pay- 
ment ^of 5'o,ooo /. Sterling, as the perfonal Eflate .of his Fattier, to 
wliich he was entitled in virtue of the general A<3: relciflbry, and wich 
which the Dutchefs had intromitted. 

It was pled in Defence for the Dutchels, imo. That though^ by the 
general A<3: refciflbry, the Doom of Forfeiture pronounced agaimt the 
Duke, in Scotland was repealed, yet his Grace having been forTeited 
by a different Sentence. in England, which wa§ under the lame Sove- 
reign with Scotland, and which Sentence pever was repealed, his 
Moveables and perfonal Eflate remained forfeited, in coniequence of 
that Doom of Forfeiture in England^ upon this Rule in Law, j^dd 
mobilia non habent fitum, fed fequuntur ferfonam ; and therefore 

there 
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Com of SESSION. 5 


there was no place for uny Succeffion to his Executors in Moveables 
lying within any of the King of England's Dominions. 

z2?. That granting the A(5t 1690 imported a foil Reftitution as to aM 
Eftate in Scot /an J both perfonal and heritable, yet it did not reftorc 
to any bygone Rent§ of Lands due and uplifted before the Term of 
Martinmas 1688, except in cafe of Jpecial Reafons and ACls to be 
paffed 4bereanent in manner therein mentioned: But fb it was, that no 
^dal Ad ever pafled in fevours of the Duke of Monmouth's Execu- 
tors ; and therefore the Puriuer's Claim muft come to nothing, fince 
all the Executry, which belonged to the Duke in Scotland, coixTiA^d 
in Rents prececdii^ the 1685'. 

Stio, That though the Outchefe fiiould be found accountable even 
fi)fother Sub}e(St$ different from the bygone Rents, yet the xo,ooo /. 
Sterling, contained in the Bood of Prpvifion granted by her to thp 
Purliier, ought to be imputed J^ro fanto towards the Satisfiiftion of his 
Cktm, both upon the Maxim 7)e6ftor non frafumitur donarf^ and 
upon the prefiuned Intention of Parties. 

It was anfwered for the Puriiier, \mOy That before the Union, when 
die two Nations were in point of Law, Jurifilidtions and Judicatories, 
difhnd; and independent, an Attainder pronounced in one of the Na<- 
tions could not produce any Effedfc whatfoever in the other; and for 
this Reafbn it was thought proper to carry the Duke of Monmouth*s 
£ilace in Scotland into a Forf<Htiv^ by a Senteqce of the Court of Ju* 
iftidajry rfiere. That die Rule Mobilia fequuntur ferfonam may ob- 
taiii where a Foreigner is coit4emQe4 by theL^ws of any Country as to 
iiis Moveables in oiat Country » hut caa never have any Force or Au« 
(hodty as £0 iii^ pec(bnjd Eftate at: home. 

^do^ It was answered. That the Ajrrears of Rent which fell due du- 
OD% the Duke's Lifeciioe# and conppoled }x\^ peif>nal Eftate, were 
^ehts intiomitted with by the DuixJbe^ in virtue of her Gift ; and 
*diat tfaovgh the Donatars ^ccQUuring for bygone Rents, preceeding 
Martinmas 16&8, was limited to the Caife of fecial Redbns and AcSs 
i^ereafter.to be made, and fihatjio iuch fecial A<Sts were ever made in 
ia^ours of the Duke .of Momnmth's Executors, yet this Claufe muft 
relate only to the JSygones betwixt the.Eprfeiture and the Year 1^88, 
but does xMi concern, R.ents due before the forfeiture, which mtdl 
come under the Word Debts in the A^ of .Parliament, to which the 
forfeited Perfon and his Heirs were rcftored without an^ fjich Limitati- ' 
on or Exception. . .' T 

It was anfwered to the 3^, That though it be a Rule in Law, that 
debitor non prafumitur donare, yet that could not take place in 
this -;Ca^, the Dutchels being a Peribn of an opulent Fortune, who 
might well be prelumed to give her Son this Gratuity out of her own 
Elbte, the better to enable Aim to live pp *to his Rank and Quality. 
'Ldo^ The Bond being granted before the Ad: refciflbry, the Dutchefs 
was not Debitor at that Time ; and dierefore the Brocard could not be 
applied in this Cafe. 3?/^, That in.the D^charge granted not many 
Years ago for the laft Moiety of die Bond, there is an exprefs Refer- 
yation of myXord VOtehrain's Right to his Father's Executry; which 
muft imply .an Acknowledgment on the part of the Dutchels, that 
my Lord had Right to that Executry, apa that flic meant not to, have 
?he Bond imputed towards the Extindion of that Right. 

^ ^ Ax Replied 
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4- DECISIONS of the 

Replied for the Dutchefs, That it appeared fr<>m the whole Strain of 
the Adv that bygone Rents were mentioned in Contradiftindion to 
^ebts ; and if the Snbjeds amongft which the Word ^ebt is claifed 
are confidered, it mutt be plain that T)ebts are only to be underftood 
of Bonds or other SeCtttities which the forfeited Penbn was pofTefled of 
at the time of the Forfeiture. 

As to the Imputati-On of the Bond <?f xo,ooo /. it was replied, \mo^ 
That my Lady Dutchefs's Intention at the time of granting it muft ap- 
pear plainly to have been, that it ihould be paid out of the Duke's Exc- 
cutry ; for at that time (he had no other Fund but an Eftate fo clolely 
entail'd, that fhe could not burden it with ftich a Sum. i.doy The 
Bond bears to be in SatiSiadion of what her Son could claim by her 
Death, which was nothing elfe than the peribnal Eftate of the Duke, 
as at that time in the Perfon of the Dutchefs. 3^/^, That though at 
the time of granting the Bond, the Forfeiture was not repealed, fo that 
the Dutchds was in appearance not Debitor, yet, by the Retrofpedl 
in the PaOi refciflbry , ftie is ftated Debitor even before that Date, /^to^ 
As by the Refervation in my Lord ^elorain's Difchai^e of the laft 
Moiety in the Bond, his Right was refervcd ; fo by the Nature of the 
Thing, without any exprefs Words, my Lady Dutchds's Objedions 
and Defences were likewife reforved. 

The Lords found. That the Gift of the ^uke 
of Monmouth' J Goods and Chatties, under 
the Seal of England, on his Attainder there ^ 
could not give the- ^onatar Right to his 
Moveables in Scotland. And found the 7)ut^ 
chefs of Bucclei^h was not liable on the A6t 
Aft. Di*ji. r$rUu 7 refcijTory, for Rents preceeding Martinmas 
Alt. Dundas Advocatus.j^ ^^gg^ uplifted before the "Dateof the AEt 

refcijfory. And found the Bond of Troi>i^ 
Jion by the Dutchefs to the Earl of Delorain 
tnuft impute, at kaft pro tanto, in Satisfa^ 
a ion Of the Claims for which the T)utchefs^ 
in virtue of the AB refcijfory,' may be ac- 
countable to the Earl^ as Executor to hif 
Father^ 

Lord Tollock Reporter. Mackenzie Clerk. 


January xx, 17x4. 

The Creditors of Houfion^ 

AGAINST 

Sir John Houfton. 

The Lords fujiained the Execution sfa -general Charge 
againft Sir John'/ Tutors and Curators, though it 

' c' %T ^'1 "^^^ ^'^^ *^ *^^ iy<?<«</ Burgh of the Shire but of 
sauobn. s ^^^ Regality where they lived, in re/peB that 

Glalgow 
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Glalgow was the Head Burgh of the Regality^ and 
that fuch Kxecutions were commonly maie,there j 
hut bepaufe of the Obfcurtty of feveral Head Burghs 
of Regality y they found that this was not to be ex- 
tended. 

7)alrymfle Clerk. 


•ki^ 


January 13, 1714. 

Robert Bantyne of Ardoch and Mr. 'Thomas Flemings 

AGAINST 

■ • f 

\ 

Walter Blair ^wflfCc^w^tf^y. 

BY charter-party in Augufi x'ji.t^ Buntyne and Fleming let oUt 
their Ship, the Cathcart, to Blair and Company, for a Voyage 
from Clyde to Maryland ^ where after her Arrival in Choptank River^ 
flie was to iy for the Space of ninety Days for taking in the Merchant's 
Cargo of Tobacco ; atid the Merchant's Freighters w6re by the feme 
Charter-party bound to pay 30 s. of Demurrage, for each Day the feid 
Veflcl and Company were detained through the laid Freighters or their 
Supercargo or Fador's default, longer than the Ly-days agreed upon. 

The Ship arrived in the faid River the 4th February lyzx, where- 
by her Ly-days expired the .4th of May;^ at whjch time the Cargo not 
being fully provided, the Maft« umnoored the Ship as a Signal of her 
Readineis, and he acquainted the Superqpgo that he was ready to 6il, 
and that he was going to Annapolis to take a Proteft againft him in the 
hands of the only Jslotary-publick in the Province/ The Proteft was ac- 
cordingly taken, yet hotwithftanding the Ship was detained, waiting 
for the Loading till the zid of Auguft. 

The Owners of the Ship brought an Adion for Demurrage, conform- 
to their Charter-party, before the Judge- Admiral, and obtained a De- 
creet ; which being ftdpended; it was pled for the Defenders,. 

That in the greateft part of Maritime Affairs, where Damages, or a^ 
ny other confiderable Confequence was to arife from the AiSting or O*- 
mifTion of either Party, the Law had required that Inftntments fhould 
be taken at the time, to the end that Witnefles might more particularly 
remember what paft; as was found 14th February 1678, CaUerwood 
contra Angus, and in a late Cafe, The Owners of the Katharine of 
Whitehaven contra the Freighters-^ lb that Demurr^e could not be 
due till a Proteft was ufed : And therefore, in Anno 171^, Majbn con-*' 
m Hamilton, a Proteft clandeftinely taken was not fttftained. The Pro-' 
teft taken at Annapolis, above fixty Miles from the Place where the Su- 
percargo was, comd be of no Effedl ; for. it ihould have been either tg* ' 
ken againft the Supercargo perlbnally, or at leaft publickly at the Mall 
of the Ship. 

It was anfwered for the Pur&ers, That thovgh Often PrcJtefts were 
requifite, yet where the Ly-days were fixed by the Charter-party, in 
that Cafe dies interpellat pro homine ; and the Supercargo, who came • 
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alohg with the Ship* Cotdd not but know the Day of the Arrival, and 
confequcndy when the Ly-days expired : Demurrage was therefore due 
Without a Protcft, dpeciaily when, ; as in this Cale, it was n^oderate, 
and did not exceed the true Expence and Tear and Wear upon the Ship ; 
and the Ptoteft produced was a (ufficient Declaration of the Matter's 
animus in ftaying, that it was on account of the Freighters, and is a 
prdtimptive Evidence of the Ship's being in readinels ; as was found in 
the Cafes of White fide of Whitehaven Anno 1718, and Stenhoufe 
In the Year lyxi* As to the Decifions cited for the Defenders, that of 
CaUer^ood^s was againft them ; for in that Cafe there were no Ly-days 
fix*d by the Charter-party 2 So that the dies could not interpel, which 
made a ProtdR: nece(uiry. And in the Cafe of Hamilton and Mafon^ 
there was Fraud in the Skipper ; for he being obliged to have his Ship 
ready at a certain Day to receive the Caigo, took a latent Protdl with- 
out acquainting the Matter, who was upon the Place, and with whom 
he daily xonverfed, and yet made no Mention of the Proteft, but allow- 
ed him to put his Cargo aboard at leiiiire, and received it without Com^ 
plaint. 

Ak* Vn^'i^hZ\ The Lords found l^emurrage due. 
Lord Newhall Reporter. . ^slrymfle or Murray Clerk. 
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JaHuarjf %J^, 17x4, 


Mrs. Margaret Dyon^ 


AGAINST 


*the Creditors of Eaftcr-Ogle* 

JJ7llliam Lyon of Eafier-Ogk^ in his Contradl of ft^mriage with his 
^ firft Wife* provided his Land Eftate to the Heir-male of that Mar- 
riage ; and in cafe none ihould exift, he ^became bound *' to CON- 
•* TENT,- PAY and DELIVER to the Dai^hter or Daughters to be 
** procreate of it, certain Provifions and Portions, payable at their re- 
^' ipedive Marriages, if the £une fhould happen in his Lifetime; but 
*' in cafe of his Predeceafe at then- Ages of eighteen Years compleat, 
" or at the fiift Term of Martinmas or Whitjknday after his Death, 
'• cither of them laft- Ming out." 

There was no Heir-male of theMarri^; and (b fbon as the Father*s 
Circumftances began to be (ufpeded, an Adjudication was led againfl 
him in the Nfune of Margaret Lyon^ a Daughter of that Marriage, 
with Concouiie of the Friends, at whofc Inftance Execution was to 
pais by the Contnu9:. The Adjudication was obtained within Year and 
Day of his other Creditors Adjuc^ers ; and though it wais before the 
Term of Payment of her Provifion, yet upon this Title ihe competed 
with them. 

It was pled for the Creditors, imo^ That Provifions in a Contradt of 
Marriage to Children na/cituriy payable at an uncertain Day, and in 
greater or lefler Extent, according to difl^ent Events, were of the Na- 
ture 


•* 


riM^Mto 


» 


\ 


Com of SESSION, 7 

lure of Succeflion* ib far at leaft, as to give a Plrefercnce to Debts con- 
traded by the Father before the Term of Payment of thdfe ProvifionSi 
and make them effectual againft his Eftate, in competition with thcfe 
Children. In fupport of this Plea two Decifions were adduced, one 6b- 
fervcd by Lord i)irletOH, Janizary 24, 1677, Graham againft Rome^ 
' and another, which is not in any printed CoUedion, June i5, 169^ j 
The Children and Creditors of Ndpier of FaWide, where the Lords 
ibund, *' That Provifions in Contracts of Marriage, liber is nafcitu- 
** risy payable after the Father's Death, and the Chiidrcns attainitag to 
** liich Ages, Ids ot more^ and according as the Childiiren fhooki exift^ 
•* more or fewet ; albeit all thefe Conditions fhould come to be fulfil- 
•* led, and Diligence fhould be ufed thereupon by the Chiklren, the 
" Children could not be heard td compete and come m pari fajfu 
** with the onerous Creditors/* 

'Ldo, They pled* That Adjudications upon any Debt befote thi 
Term of Payment of it, and efpecially in the Cale of Provifions to 
Children^ (it they were at all r^ular or l^al^ coiild by no means com- 
pete With Adjudications led upon Bonds; the Terms of Payment of 
\vhich were come and bygone, and whereon the La\v had aUdWed/i^j 
ratam executionemL . 

It was ob the other liand argued for the Dai^hter, in anlwer to thd 
Creditors Plea, imo, TJjat Provifions in Marriage-Conttads conceived 
in favours of younger Children, whereof the Term of Payment ttiighc 
exift in their Father's Lifetime, were in Law looked upon as Dcrbts^ and 
thele Children were as much Creditors to theit Father as any othet 
Perlbn : That the Obligation upon which her Adjudication was founded 
being conceived in fiich Terms, as that the Father was obliged to PAY 
and DELIVER, it was the fame thing as if he had granted a Bond to 
an extraneous Perfon, and made her Cafe quite different from that of 
an Heir of Provifion : That by the above mentioned Claufe the Daugh- 
ters Portions might have been due and exigible, in one Event, from the 
Father in his own Lifetime, which fiifficiently ihewed that they were 
proper Debts ; and though in another Event, which has happened^ 
they became only due after his Death, yet that does not ilteV the Na- 
ture of the Obligation, becaufc it is the Conception of the Claufe iit 
the Contrad, and not the Event, that muft be the Rule of judging. 
To confirm this Docftrine there Were likewife two Decifions brought, 
%iii February 1^90, Hamilton againft theTenants ofH^s ; the Cafe 
of which was, " That in a Contrad of Marriage certain Provifions 
^* were made payable to Daughters at their refoeaive Aces of fixteen 
*' Years, with Annualrent thereafter*; upon Wnich an Acy udication be- 
*• ii^led, they conipeted with the Father^s Creditors:** And the Lords 
found, That by the Conception of the Claufe in the Contra^ of Mar- 
riage ^ the daughters were not Heirs of Vrovijtgn^ nor ^as the 
Provifion thereby conceived in their Favours a Jimpk ^efination 
of Succejfton ; but found, that by the Contract the ^au^hters were 
formally fated Creditors to their Father : And therefote repelled 
the Grounds of Preference proponed for the pojierior Creditors, and 
preferred the Children according to their diligence, the fame ha- 
ving been raifed in the Childrens own Name againft the Father in 
his Lifetime, after the elapfing of their refpeilive Terms of Tay^ 
fhent. The other DecifH)n was 'isxhjuly IJ591, The Children and 
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Creditors of Sir Robert Prefton* * * where Sir Robert having in his Mar- 
ri^c-Contrafl: obliged himfcif to PAY a certain Sum to the Heirs 
and Bairns of the Marriage at theit Age of fifteen Years, and to infefr 
them in Lands for their Security : In a Competition betwixt the 
Creditors' and Children, thoi^h it was pled for the Creditors, that 
•* the Obligement in the Contrad of Marriage was only a Deftination 
ofSucceffiony and being a private latent Deed, could not prejudge 
pofterior Creditors ; " yet the Lords found. That the Children of 
Prcfton, by their Father and Mother's Contraii of Marriage, were 
/only Heirs dc{igtMi\c, and not Heirs /kbjlitute, but real and for^ 
mal Creditors for the Sums therein contained. 

xdo. It was contended for the Dai^hter, That fmce flie was clearly 
a Creditor by the Obligation, an Adjudication was the only proper Di- 
ligence for fecuring her Claim, and enabling her to compete with her 
Father's other Creditors, who might otherwife have excluded her. 

jyun.jorhtsznAy Xhe Lords fouud the Creditors not preferable ^ 

^SLtX b^t that the "Daughter muft come in pari 

Alt. Ro^ Dundas Ad-C padu with thcm, accordiug to their fever al 

vocarus. J diligences. 

^alrymple Clerk. 


January xs^ i7M* 


fVilftam Lothtan^ 


' I 
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AGAINST 

George Somerville, and others Tutors to James Waterftone* 

IN a Procefs of Removing of the faid Tutors as fufped, it was pled 
for the Purluer, That they ought to be removed, and that the 
Tacks let by them of the Minor's Lands fhould be declared void, and 
of new fet by publick Roup, becaufe they had not made up Inventa- 
fies in terms of the Ad: of Parliament xSyx ; in as much as the Inven- 
taries produced by them were only fimple Duplicates made up clande- 
ftinely, and figned only by two of the Defenders, given in privately 
to the Clerk of the Bailliary of Lauderdale^ to be r^iftrate for Con- 
(ervation, without any Citation of the neardft of Kin, without any 
Concurrence of a Judge, without any judicial Ad made upon the Pro- 
dudion thereof, and without being pefented to oi: figned by the Judge ; 
all which were required by exprefe Statute. 

It was anlwered for tne Defenders, imo. That they who had been 
nominated by the Defond were themfelves the nearcft of Kin to the 
Pupil both on Father and Mother's fide, xdo. The Defund had by his 
Nomination difpenfed with the nice Formalities of Law in making up 
Inventaries, having declared. That Invent arte s of his Effects male 
up and fubfcribea by the faid Tutors fhould be as authentic k for 
making the Amount of his moveable Subjects and other Effe5ls^ as 
if the fame were CONFIRMET) legally by a Judge, ^tio. That 

there 
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there were rib Relations in the next Degree to the Tutors who could 
be called ; for there were none within the fourth or fifth D^ee of Kin 
to the Deftinifli either on the Father or Mother's fide, who were M?l- 
jors, or within the Kingdom, when the Inventaries were made up. 

It was replied for the Purfuer, That this valuable Law, which is (6 
carefully calculated for preventing the embezzling of Pupils EfFe<2:s, 
fhould be moft exadly obferved in every Particular. And as to the ifi 
Defence, It was not Relevant, becaufe ^hde Tutors ought to have cited 
whoever were neareft of Kin aft^r themfelves, which is a moft equi- 
table Interpretation, and foimded upon the Words of the A^; for it is 
obvious, tnat when it requires the Tutors and Ctu^tors. tp take the 
the Concurrence of the neareft of Kin on the Father and Mother's fide, 
it muft be underftood of the neareft beiides and excluding themfelves, 
becaufe it would be^abfurd to think that the Law was defigned only for 
. extraneous Tutors, who very rarely arp. naiped ; and the 'A<fl of Pj(r- ' 
liament relates to all Tutors without Diftiniftion. It was f e|)lied t6 the 
x//. That dying Perfons could not dilpenfe with this publick and ufeftd 
Law, more than they could provide tnat a Tutor lho\ild not be liable 
0^ dolum aut latum ful^am. To the^ id it was replied. That they 
ought to have called .the jieareft, who were Majors ana within theKing* 
dom, in however remote a D^e?; and if there were none fiich, (which 
was neither true nor probable) they ought at leaft to have taken the 
Concurrence of the Juc^e, which the kOt of Ptf liament diri^s to bd 
done when the nearel^ of Kin do not concur. 

The Lords Juftained that Ratification of the Li- 
... . h^J relevant to^ remove the defender i from 

their Office^ viz. That they enirid into the 

Mana^et^nf . of and inpr omitted with their 

kdt. A. Murray. 7 Pupil's MeoHs and Eft at e^ I without making up 

Alt. H. vairymfU ka.f Jnventaries in the Terms of the Aa of Tar^ 

/i^«r^»^ 1671, and found it proyeij; and there- 
fore removed the ^efehders^ fl^om their Office^ 
^ and declared the Tacks of the Lands fet by 
' 'them Jhould end ^^ Whitfimday next', Scc, 

MacAenj^e .Ckrk. 


.V' 




'^atpuary 28, 17*4^ 


Elizabeth .Lauder i, 


A 6 A I K.S T . . . r^ • \\. 

ICatharine Browii and her tJustand* 

'jPHe R«>rdentatives of fyiUiam Brown wete purlued by Eii^d- 
*' b^^ tsaudiri a3 Executrix confirmed qiu^ neareft of Kin to il/tf- 
ry Seton, for Payment of a Bond for jbo MerkS) granted by fVilliam 
to the (aid Mary^ dated 13 d Qi March 1706. 
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In thi^Bond it was exprcfly provided. That the faid Mary Sccon 
Jhouldnot hofve it in her Toiber to uplift or ajjign the forefaid 
Sum, or to contrail ^ebt, or do any other FaB or'T>eedthat might 
affeB the fame; without Confent of David Forreft and William Lau- 
den tSc. And, for Maty Seton's foither Security, the Bond was de- 
poiitate in the hands of the laid ^avid Forrefi. 

'^he Defence proponed was Compeniation, fbuhded on a Bond for 
_^^ _ /. Scots, granted by Mary Set on to the laid Forreft, and by Jim 
afllgned to the Defenders ; which Bond bore in its Narrative to be for 
Aliment ftnuilhed to the laid Mary Seton by Forreft and his Mother, 
for feveral Years preceding 1691* 

. It was anlwered for the Purluer, That fince Fofreft was in the 
Knowledge of the Qualities in BroiJun*s Bond, and was entrufted with 
it for Seton*s Behoof, neither did he pretend any Claim of Aliment at 
the time of granting it, the compenfing Bond was an undue Impofition 
on Mary Seton, and could not be r^arded. 


The 
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The Lords found. That the Bond hearing the 
Aft ^a Borueitr ^^^^ therein mentioned, the ^epofttar couI3 not 
Alt.' Ad. Hroft.s take a.BondiH Contravention thereof for AUment 

'preceding the Bond, 

• Lord Culkn Reporter Cihfon Clerk- 
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January 19, 17x4. 

Carfiairs of Rada'/my^ 

A G A I H $ T 

Brown, V7;>^ Fotliriagliam ^Powrie. 

1 
• » * 

ir^Arftairs of Radairny having adjudged certain Lands from Alexan% 
^ der Lding in January 1698, ana recorded an Abbreviate of his 
Ac^ndigirion rh March thereafter; Fothringham of Towrie, in 0£fo^ 
her 1693, executed a Summons of Redudlion and Improbation, where* 
in he called the (aid Laing, but not the Adjudger ; and having obtained 
a Decreet of Certification in Abfence, he thereafter difponed die 
Lands. 

In a Competition betwixt Radairny and a lingular Succeflbr of Tow- 

rie'sl the Lords found. That thot^gh neither Infeftment nor a Charge 

againft the Superior had followed on the Ad/uMcation, yet the 7)e^ 

creet of Certification could npt ftrike againji it, in refpe£l the Ad^ 

judication was prior to the Citation in the Improbation. 


Ad. 


;} 


Alt. Altx, Hay, 

Lord Cullen Reported. Macken^i Cleric. 

Eodem 
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Tibomas Garden Merchant in Dundee^ and John DonaUfon 
Writer there his Afligny, 

■ 

t AGAINST 

John Pilmore fVrtttr in St. Andrews and John Lindfay 
Merchanl there. 

nObert Balfour Skipper in St. Andrews was Debitor to Thomas 
'^ Garden in 40 /. oterl. fer Bill ; for Sccttrity of which he gave to 
Garden a Bill of Bottomry » and alio a Vendition of five Eighdi-parts 
of his Ship. 

Balfour's Ship having come into the Harboor of St. Andrews^ 
Garden left the Bill of Bottomry and Vendition in Mr. Tilmore^s 
hands, to be given up to Balfour^ upon his Payment of the 40 /. of 
finding Security ; and Garden bein^ to go abroad, committed the In- 
l^edion of that Af&ir to ^avid Brisbane Writer in Dundee. 

Brisbane wrote two preffing Letters to Tilmore, to take out an 
Admiral Trecept and arreft the Shif till good Security fhould be 
got for the 40 1 and Tihnore^ in return to thefe Letters, wrote to 
Brisbane^ That he bad got\ a Bill drawn upon and accepted by 
JohnLindiay Merchant in St. Andrews for 40 1. and that thereupon 
be had fent back the Precept unexecuted. 

Garaen^zA^ik his Afligny brought an Adion againft Pilmore upon 
his laid Letter, either to deliver up Lindf^^s Bill, or pay the 40 /. 
Tilmore pretended,* That the Bill was in John Stark Writer in St. 
Andrews his hand; and having got a Diligence for recovering it. Stark 
at exhibiting deponed. That it was depoptate ^Lindfay in his hands , 
4J his ^oer^ not to be delivered uf ^^ Garden, until he Jhould make 
over to Lindfay the Security he had from Balfour, both with regard 
to his Terfon and the Shif^ for his Relief of the Sum in the Bill. 

Compearance was made for Lindfay^ who pled, That the Bill could 
not be given up, nor any Sentence pafled thereop againft him, becaufe 
it was never a delivered Evident, but had been depofitate in his own 
Doer^s hands upon the above mentioned Condition, which was now 
become impreftable, by reafon that the Ship had finc6 pefiihed. 

It wlas pled for Tilpiore, That the Bill being oxxt of Lindfay s hand, 
he behoved to prove that it was a depofitate Deed otherwife than by 
Starke Oath, and that being once proven, Stark^s Oath would indeed 
prove the Terms of tbeDepofitation. zdo. Even taking it on the foot- 
ing of Stark's Oath, it ^as evident that Lindfay had bought G^r^^»'s 
Right, and therefore he ought to pay the Bill, upon Garden^s convey- 
ing the fame ; nor could Lindfay be liberate from the Bargain, upon 
Pretence that the Ship was now periflied, becaufe fericulum rei ven- 
dit£^ etiam ante traditionem^ pertinet ad emptor em. In the next . 
place. Whether Lindfay be liable or not. He Pilmore had doite his 
Duty fufliciently ; for he could do no more than take fuch a Security, 
as he did, becaufe he had no Power from Garden inftantly to convey 
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his Right, nor could it be expetfled that Lindfay would give a fimplc 
Bill tlS he got fuch a Conveyance for his Relief : And further, that 
Garden had approved of his Management, in lb far as he took up his 
Papers from him, and gave him a Gratification for his Service. 

It was pled for the Purfiiers, That they Were not to enter into the 
Queftion, whether Lindfay was Hable upon a Bill fo closed, at leaft in 
the Management of it, for which ^ilmore was to blame : But liirely if 
Lindfay was not liable, Tihnote w^ 5 becaufe he had not duly exe- 
cute the Mandate given him by Brisbane^ who was Garden's Truflec 
in his Abfence, namely, to arreji the Ship, or, to get^ood Security 
for the Sum ; for by good Security mufl be underftood not only what 
is taken from a refponlal Perfon, but alfo what affords farata execu- 
tion And it is but an afleded Excufe, t^at Lindfay would not give his 
Bill in other Terms ; for if he would not engage purely and abfolutely, 
Tilmore's Inftru(ftiows were plain, to arrejt the Ship : Garden was 
under no Obligation to Balfour, further than to cancel and deUver np 
his Bill of Bottomry and Vendition of the Ship, which Tilmore could 
have done, (fmce he had them in his hands) upon getting Payment of 
Security for the 40 /. It was Balfour's Bunnds to find out tne Securi- 
, and if he could not prevail with Lindfay to eng^c (imply, 'then 
e Ship was to be detained by Arrelbnent. In the next place, Tho' 
Garden was obliged to take up his Papers from ^ilmore, in order to 
commence this Procels, and aid pay Ids Accompt, becaufe he would 
not otherwife part with them ; yet. he at the time objeded to the Ar-. 
tide for his Pains, and was fb fiir from approving his Management, that 
he protefted at the very Time agaipfl hijn for Cofl, Skaith, (Sr. becaufe 
of his not duly executing the Commillion to arrcft the Ship, as appear^ 
<^d from an Infbument in Procels, « • • 

jfulyt6/i7zi. 
** Upon Raport of the Lord Bolton, the Lords found it provent 
** That Lindfay s Bill to Garden the Purluer was depofitate in the 
'* hands of otark tlU the Purluer flieuld make over to Lindfay the 
** Debt due by Balfour the Skipper, and corroborative Security of Bot- 
•* tomry : And found, that Ttmore did accept of ^ Commiflion to 
arreft and fecure Balfour's Ship at St. Andrews, or to procure ta 
Garden the Purluer a iuilident Security of the Debt ; and that not 
haying lecured the Ship, nor intimate to the Purluer or his Doer that* 
the Bill taken in the Purfiier's Name was depofitate, he has not duly 
•' execute his Commiflion, and thereby is become liable for the Pur- 
** filer's Debt; the Purluer always making over to him the Debt againf!:' 
•* Balfour, and any Claim of R^ht he might have to Lindfay' s Bill, 
•* that he may operate his Relief either againft the original Debitor ot 
** againft Lindfay, as accords/' 

^tilmore reclaimed, and infifled. That Lindfay Ihould be found li- 
able on his Bill for the 40 /. upon the Topic^s formerly mentioned * 
and becaufe he had, by grantii^ the laid Bill, obtained his miin End^ 
n;iz>. Liberty for the Ship to uil, which was of great Value to him, 
becaufe he was chiefly concerned in the freighting of her ; fb that 
Lindfay bought two Things, firfl the Ship's Freedom to fail, and next 
Garden's Right affeding her, and the Price of thefe was his Bill. The 
Liberty of failing he got : Nor was he any Lofer by not getting a 
TranimifTion of Garden's Right , for that would not have hindred the 

Ship 
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Ship to perilh ; nor could he pretend that ever Garden refbfedi oi: was 
i^ mora to grant it, or that He Lindfay had a mind tq fell that Righ^ 
%o iny other Perlbn ; and therefore he was equally liable as if he had 
got it. • ^ . 

It was anfwered foir Lindfay^ That the Bill wis {)roJ)ei:iy hever de^ 
livered, being ftill in his own Doer's hand ; and the Quality iq 
^Mr. Stark's Oath could hot be feparated from the Exhibition, bccaufe 
it was by Stark's Oath only that it appeared the Bill was ever out of 
the Grafter's hand ; and therefore, if Tilmore founded on the Oath for 
thatPurpole,he could not both approbate and reprobate it, e^cially in. 
iis qua funt partes ynfdem negotiL ±do. The Maxim, that "Peri- 
culum rei vendita tS nan tradita pertinet ad emftorem was dilputed 
even amoQgft the Civilians ; it wais contrary to Cu/acius's Opinion^ ad 
/. 33. jf! locati ; and it did not hold in our Law, as appears from' the 
Lord Stair ^ /. ix8 of his Infiitutions. Biit j(iirthcr, in the ptefent 
Cafe, there was ho venditio, but* only an Offer; not obligatory till 
^Garden (hodd accept ; and foppofmg it was a foit of Sale, it was at 
ieaft pehdent, upon the Condition of Garden^s being v^iHing to con- 
vey his Right ; and in luch a Cafe, pendente conditione rei interitus 
menditori nocet. Voet ad tit. d$ peric. ^ coinmer. fSc. Further, the 
ptefebt Cafe fells more properly Under the Head of a Debt to have been 
innovated by Delegation, which is a Spedes o£ Novatio: And Voet 
determines the precife Point in J 7. of his Commentary on the Title- 
de novationibus. ^tiOj It was a fallacious Aigument^ that becaufe 
Lindfay purchafed Liberty fot the Ship to feil, therefore ht fliould 
lun the Risk of her periling, becaufe he purchafed that Liberty, 
by cntring into a Bai^ain pendent upon a Condition, before the Exift- 
cncc of which the Ship failed upon the Risk pf its ptopeir Owner, oi 
thofe who had Right in her. 

The Lords adhif'ed to their former Interlocutor 4 

^G4rJl3iTl^ ^^^^^ ^^^ y^/^W/W Alterations i Found Pihnore 

mlidfiny !' I • liable. Upon the "Turfuer's making over to him^ 

'Alix. G4rdi»fot> the /Debt agaimf Balfour, that he may operate his 

5.^'S^^^^^ Relief againft the common "Debitors but found 

pilmw. J Lindfay not liable, and that the Turfuer is not 

to, a£ign againft him* 




January 31, 1714. 

Helen Hamitton and her Husband, 

AGAINST 

John Gordon FaBor to the Earl of Hopton. 

JL^ArgaretHamilton.lktMdi of Tatrick Erskine, dii^^oned tothefaid 

jfohn Gordon her whole Means and Eftate, (except part of her 

Moveables which flic dilponed to feme of her Friends), upon this Nar- 

D rativej 
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rativ6 i Por the entire Truft dtid Confidence t have in John Gordon; 
nnd becaufe of his Integrity, and Honefty for making the Payments 
under-written^ therefore I dif^ne, &c. And flic burdened him with 
fever al conftderable Legacies, particularly the Liferent t>f xooo Merks 
xo Helen Hamilton and her Husband, and 5'od Merks of the Fie of it; 
^ 6nd flie left 1600 Merks to the faid John Gordon : And there was a 
* Provifion ; That in cafe the Fund fliould fall fliort* the whole Legatars* 
Ihould fufFer a ptoponional Abatement. And the Leveies were mdde 
payable at the light of Robert Inglis and fFilliam Broadfoot Writer 
of the Deed. 

It happened that there was a Superplus of Mir^aret's EffeQ:s, jkfter 
Payment of all her Legacies ; and the laid Helen net Sifter being Exk- 
cutrix decerned qua neareft of Kin, purlued Gordon fot that Superplus, 
upon this Head, That by the Narrative of the Deed it appeared he Was 
only aTruftee for the Payment of the Legacies ; and he had accorditig- 
ly a Sum allowed to himfelf as a Legatary which was iiiconilftent with 
his having the whole SubjeAs afteir Payment of the other Legacies; 

It was anfwered for GordoHy That the Difpofition to him wag abfb- 
lute ahd without any Limitation ; and the Purluer had a particular Le- ' 
acy Jeft her, Which fliews that the Defun<SI did not ititend that flie 
_iould lucceed to any mofe ; and the Deed is not only iii favours of 
Gordon, but eveti of his Afll^nies, and a ceffible Right is always abfo- 
lute with reipedt to the SubjeS conveydd. Not did the givihg a Lega- 
cy to Gordon exclude him from the Supei'pltis ; iot the Defilndt being 
afraid that her Effeds would not anfwet all the Legacies, intended that 
in all Events he ihouU haVe his Legacy at leaii clear. 

' ^ _ , ^^ January. 

The Lords before Anjwer remitted to the Ordinary to take Ro- 
bert Indis and Robert Broadfoot'x Oaths on what was communed and- 
treated the Time of granting the ^tfpofition. . 

Robert Inglis having deponed, ** That the Dilponer adviied with 
him concerning theDiipolal of her worldly Affairs, and that Ihe told 
him at the Time the Dilbofition was granted, that the Defender 
fhould enjoy all the Subjed dilponcd, with the Burden of Iher Lev- 
eies therein-contained, and 500 Merks left verbally to Mi. jfndreie^ 
Mitchel M inifter, and that Ihe was of Opinion her Eftate would be 
more than fufficient to anlwer her Legacies : But that the Reafbn for 
her giving a particular Legacy to the Defender was, that in all E- 
•* vents he might have fome Share of her Means, in cafe by any Fata- 
** lity or bad Debitors any part of the Subje<9:s Ihould periin, and the ^ 
*' proportional DeduiStion upon the Legacies was concerted in that 
•' View/' 

Broadfoot deponed. ** That the Deftmft did not explain her Mean- 
•* ing or Intention to him, but that he wrote 6ut the Paper accdrding 
'' to the Inftrudions he had from the Deftmdl, and the Amendments 
*• put upon the Scroll written by Robert Inglis!' 

^ & Er^n^ I ^^^ ^^^^^ fo^ni the , "Dijponee had Right to the Su. 

Alt. H^y. ' i fer^lus, 

Lord Grumge Reporter. 

' % JEodent 
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Eodem 2)/V. 

^ohn Arhuthnot of Fordon and Mr. James Arbuthnot Mer- 
chant in Edinburgh, 

A G -A I N S t * 

« 

"The F'ifcount of Arbuthribt and othersi 

« 

Mm. ^^ * 

npHe Vifcourit, in confideration of the Incre^ of his Debts, did, by 
-■- the Advice of his Frieiids iii the Year 1719; vpluntarily enter in- 
to a Bond of Interdidtion, during the Space of five Years, to certain of 
his Friends,, whereof the Purfiiers were two ; and his Lordfhip thete^ 
by obliged himfelf, ** That he ihould not grant or fiibfcriBe itiy Bonds, 
** or othfer Securities whatever, either as PrincijfcJ or Cautioner, to a- 
•' ^ny Perfon or Perfons;' for any Suni great or (mall ; nor draw or ac- 
** cept of Bills, nof difpofe iipdii the Rent of his Eftate, nor giant 
*• Difcharges to any Pcxlbn or Perfons, nor do any Fad or Deed to 
*' the Prejudice of his Family, Widiout the Ipecial .Confeht of, ^c/' 
And there is a Ipecial Refervation as to 4000 Merks of Annuity, to 
which his Lordfhip took himfelf. 

The Puriiiers raifed and execute a Procels of Redndiibn, Improbati- 
on. Declarator, Compt and Reckoning, whereby they mean'd to que- 
ftion all Deeds done by my Lord to his own Kurt, particularly all 
Deeds and Difcharges made iji favours of his Fador, and all Clearances 
of Accompts which in any fort might obftrai^ the Factor's Coming to a 
lair Account at the Purfiier's fight. 

It was objeded by way of Defence, ^That the Force of tnterdidion 
reached only to Heritage and not to Moveables f that the Rents of tHe 
Eftate were properly Moveables, Xvhich my Lord might dilpofe of at 
leafiire, notwithftanding the Interdid^ion ; and therefore any Accompt 
tted betwixt 'him and his Fa<9:or concerning thefe Renta was not liable 
to Redudlion 6n the Head of Ihterdidtioii. 

It was anlwered. That though Ifiterdidions do principally affed: He- 
rit^e, and do not affedt particular Moveables or Fungables, iiich as^ 
Horfe,. Cattle, ^c. becaufe of the Favour of Gommercd ; yet they may 
(ccure other movesi)le Eftates, fuch as Bonds : For the Lords, cau/a 
cognita, niight extend IhterdicStions. to the gratuitous Difpofal of Boiids, 
according to the Opinion of Dirleton and Sir James Stewart y verbo 
jnterdi^ions, and nothing hindelrs a private Perlbn to put himfelf un- 
der the fame Reftridtion ; and therisfore. fince the Lord Arbuihnot has 
thought fit to reftrain his own Pov^er of accounting with his Chamber- 
lain and difcharging his own Rents, in order to prevent the Milapplica- 
tion of the Rents, which had given Occafiori xo the Gro\^th of his 
Oebt upon the Eftate, hiS Lordihip's Intention in that Rcfpedt ought to 
be made effetftual* In the next place. As the Chamberlain is prelumed 
to have been in the Knowledge of this Interdid:ion, he was in mala fide 
to purchafe to himfelf a Liberation, by fettling Accompts with the Per- 
fon intcrdided without the Advice of the Interdiftors; . 
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The Lords found the Intef-diSiion could not extend to 
Moveables y nor to the bygone Rents of Lands ^ not 
to the Management or T>iJpofal of the faid Rents 
during the Courfe of the faid Inter dieiion s and 
therefore found no Trocefs as to thefe : But found 
the defenders were obliged to take a Term to pro- 
duce all "Diffofitions and Conveyances of Ldnas be- 
longing to the interdi£iedTerfon\ as alfo all Bonds 
ana Obligations inferring a Ground of T)ebt or 
Claim;, which may be a Ground cf diligence for 
ajfeSfing the Land-EJiate, granted by the inter di£t^ 
Bd Terfon after the "Date of the Interdi£iion^ 
without the Confent of the Inter ditlors / as alfo^ 

^^'cTZZkln^'l *^^* ^^^ Effects of the Interdiition may not be 

Alt. J a, Graham r eluded by the Tretence of fitting Accompts for by* 

fell. ^ gon% Intromiffions with the Rents of the Eftate, 

whereby Balances may artfe to the Accomptants^ 
and fo may be a Ground of Diligence to ajfe£t the 
Land'Eftate: Therefore fuftainedTrocefs for Tro- 
duBion of any Juch fitted Accompts without Con-^ 
Jent of the Interdiftors^ to the End it might be 
known^ whether anyfuch Balances arifing might 
not properly fall under the Interdiction^ but "Pre* 
judice to the Defenders^ after TroduElion, of all 
their Defences in fupport of the fame ; and found 
the Defenders ought to take Terms for producing 
fuch. 


Eodem Die. 

Lord Potwarth and Hog of Hercafs^ 

A A I*N S T 

The Earl of Home and Trotter of MortonhalL 

« 

IN the Procds of Divifion of the Common Muir of Fogo^ commenced 
at the Inftance of the Lord ^olwarth and Hog of Hercafs^ who 
had a Servitude on that Common : The Adion was (uilain'd, thoi^h 
they had not a joint Property, 31ft December 17x3. 

Thereafter the Earl of Home the Superior, and Mortonhall who had 
a Wadfet from him, infilled, TJiat befide the Share efleiring to their 
Lands, the Tenants Qf which had been in Podedion of the Common 
with the other adjacent Heritors, they fhould be allowed a Fourth-part 
of the Common as a ^racipuum^ Decaufe the Property was theirs, 
and the other adjacent Heritors had only Rights of Servirade. 

It was anlwered for the other Heritors, That there was no Law for 
giving foch JVllowance, as a VPracipuum^ to one who has the Property 
of the Common ; that as fuch Property is &uide& while the Common 

con* 
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' continues undividtd on account of the Ufe the other Heritors make of 
it, fo when it is to be divided, the Law has made no Provifion to the 
Heritor for his Property, but the Rule laid down by the 38 ^^ 1695- 
is fimply , That the Intereft of the Heritors having Right in the 
Common jhall be ejlimate acconding to the Valuation of their rej^e- 
efive Lands or "Properties. 

It was replied for the Proprietor; That the faid Claufc concerned on- 
ly the Cafe where a Common belongs in common Property equally to 
the adjacent Heritors ; which is very different from the prefent, where 
the Superior is Proprietot of the Muir, and the other Heritors have 
only a Servitude upon it, which is a much left Rifiht ; for the Proprie- 
tor would have the fole Right to Mines, Minirals or Marie, if fuch 
were found in the Common ; yea^ he tni&ht plough part of it, providing 
be left out what was fufficient for the' other Heritors their Servitude, as 
was found xift June 1667, Watfon contra Feuars of T>unskennan. 
And the Lords of Seffion are by the fiid k(k direded to determine up- 
on the Rights and Intereft of all Parties concerned, and to value 
and divide the fame according to the Value of the Rights and Inte- 
refts of the feveral Parties ; From this it was irtfert'd, that there 
could be no Doubt but the Superior ought, in a Divifion of the Com- 
mon, to have an Allowance or Pracipuum upon account of his Pro- 
perty, as well as a Share correiponding to the Valuation of his other 
adjacent Lands, the Tenants of which had a promifcuous Poflcflioh 
with the other Heritors. 

The Lords found. That the Proprietor ought to 
have a Fourth-part of the Muir allocate^ to 
him, tanquam prsecipuum, as the Value of his 
Property, ana that the Remainder Qpght to be 
divided proportionally, conform to the Adi of 
Parliament 1695', among the neighbouring He- 
ritors who have pojfejfea the fame as Common- 
ty ; allowing the Proprietor likewife a Share 
in that "Divijion effeiring to his Lands, where- 
of the Tenants had promifcuous PoJfeJJion with 
the Heritors of the dominant Tenements. 

Mackenzie Clerk: 


Aft. H. DalrymfU fen. 7 
Alt. Ja. Graham fen. j 
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EodemDie. 

f 

The Relift of Baillie Archibald Cockburny 


AGAINST 


Daniel Edward MafoHj 

IN a SuQ)enfion of a Decreet-arbitral, as being pronoun,c$d after the 
Powers of the Arbiters were expired, the Queftion turn*d upon, this 
Point, Whether thefe Words of the Submiffioxi, Th? Judges Arbiters 

E ^^'^ 
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are tb determine betmxt and the Tizfenty fecond iDay of December 
did, in the Conftruiftion of Law, include the xid Day ? 

The Charger, in fupport of the Decreet, broi^ht the Authority of the 
Civil Law,^ /. 133. •/ ^^ ^- S. I. 13. f^- S S- ^- 7^- 5 n^ f^ de verb, 
cb. and took Notice of the Opinion of the Lords of Seffion, obfer- 
ved by ^irletoH, z6th January 167^, and alledged, that the common 
iPradice was to pronounce Decrcets-arbitral upon the laft Day, as in 
this Cafe ; all which would come to be void, if this Reafon of Sa(pcn- 
don was (uflained. 

It was pled for the Sui^^nder, That in Soundings of Land, the ter- 
minus aa quern is never included, unlets it be exprefly fo provided ; 
Which fliomd likewife hold in Periods of Time, efoecially when the 
Term is deioibed by thefe Words, betwixt and a u^ay certain ; for 
*tis the natural Meaning of this Expreffion, that the intermediate Time 
•is only comprehended* 

And it was anfwered to the Authorities broi^t from the Civil Law 
and my Lord T^irleton, That they either related to the Meaning of 
the Word intra^ which did not agree exadlly to the Words in queftion, 
or elife they concerned the Cafes of Debt, or avoiding of Penalties ;*in 
both which there was a favourable Difpenfation with the general Rule. 

The Lords having conjldered^ that in many fuch 

Cafes ^ ^ecreets-arbitral have been pronounced 

HtfyforMrs.cwiri*r».7 q^ the laft Day \ therefore find thefe JVords^ 

Alt. ja. Graham fen. i feetwixt and the Twenty fecond, include the 

Day. 

Mackenzie Clerk. 


Eodem Die. 

Hu^ Hamilton MercHant in Edinburgh, . 
• Agaikst 

** Captain James Dalrymple. 

CAptain Dalrymple granted an Obligation to deliver to Walter 
Riddel a Fifh-debenture, in p^ment of a certain Qiiantity of Salt, 
as valued by Charles Sheriff in ^reftonfans : This Obligation was 
indorfed. by Riddel wMi. Hamilton j and by him to William Dun- 
das his Correfpondent at Roterdam^ who again indorfed it to Van 
Vred at Amfterdam. The Captain having reftifed Payment, the Ob- 
ligation Was returned, to Mr. Hamilton^ and the two laft Indorfations 
weye deleted. 

Mr. Hamilton puriued the Captain for Delivery of the Fifh-deben- 
ture, or Payment of the Value of the Salt, Sxi terms of the Obligation. 
Amongft omer Defences for the Captain, it was pledi \mo^ That this 
Ob%ation w& not indor(y>le, as being rather a Concrad: of Sale of Salt | 

than a Bill, ido^ That it had been twice indorfed after it came into Mr. 
Hamilton's hands, and thefe Indorfations deleted ; which as it was un- 
» war- 
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warrantable* {o it Could never make the Right return to the Purfiitf ^ 
but he ought to have taken a Reindoriation from die Perfbn, to whom 
it waslafi indorfed. 

It was anfwered for the Puifuer, imo. That the Obligation beihg be-* 
twixt Merchants "and in re mercatoria^ it was very properly conveyed 
by Indorfation ; and this was agreeable to their conftant Piradice. i.dd^ 
The Pradice of (coring Indorfations was never before quarrelled a- 
mongft Merchants ♦ and if it Were found unwarrantable^ it mtift dettroy 
all Commerce ; for Merchants cannot recover Payment from their De- 
bitors abroad without indorfing their Bills to fome Tmftec/ aiid it 
would be hard to oblige the Indorfee, iti cale of not recovering Pay- 
ment, to reindorfe the fame, for thereby he w*otild become liwle fof 
the Drawer. v 

A^. 5^. tnwATt. ? The Lords rtfelled the T>efenceSy in rejped of 

Alt. H.DalrympleCcn.S the Jnfwers. 
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Pebruairj i, 1714, 

' Jamei Mutr MefcKant in Edinburgh ^ 

ACAlKSt ^ 

Margaret Stirling^ 

iToH t^i Bridget on Was Debitor by Bond to Mt.jfohn Stirling, who 
affigned the feme to James Muir ; and the Mignation was duly 
intimate. 

Bridgeton being charged by Muif to make Payment of the Sum in 
the Bond, he fti^ended upon a Multiply-poinding^ in which Compear- 
ance was made for Margaret Stirlingy a Creditor by Bond to Mn 
John •; and Preference was craved for her, upon an Arreflinent laid 
pn at her Inftance prior to the Intimation ofMuir's AHignation. 
. It was obje(3:ed by Muir^ That the ArJreflment was null, the Hom- 
ing, by yirttie whereof it was laid otij wanting a Warrant, in ib far ad 
the Bond was regiftrate before the Term of Payment, which could not 
legally be done, fince the Debitor, by his^ Content in the Claufe of Re- 
giftration, had ftipulate for himfelf a Forbearance till Itich a Term ; be* 
fore which no Decreet of Regiftration adexecutionem could go againft 
him. 

Anfwered for Stirling, That flie could tegiftrate her Bond at ahy 
time ; and tlioi^h the Horning was raiied before the Tetm of Paymehti 
yet it was not ngnet till thereafter ; and fo both Horning and Arf^- 
ment were warrantable, and being prior to the Ifitimation, ought to bd 
preferred. / 

The Lord Cowper Ordinary preferred Margaret Stirling, in re/pel^ 
of the Priority of her Arrejiment to the Intimation of the Afftgna- 
tion, and decerned. To which Interlocutor the Lords adhered. 

^a. Mortfon fot? 
tl^eAriSgny. f ^ 
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E4>defn 

^Ames Fairholm Merchant,- 

AGAINST 

Bailiie James Gordon of Ellon* 

BAillic Gordon having giveii a Letter of Credit to my Lord Dufus 
upon Mr. Fairholm, He, in compliance therewith, advanced the 
Money, and took my Lord's Bill upon the Bailiie. 

In a Purfoit for the Sum of the Bill at Mr. Fairholm'^ Inftance, the 
Bailiie alledged. That no formal Intimation had been timeoufly made to 
him of this Draught, by which Negled he had loft the Fund of his Re- 
lief 

It was anfwered for Falrholm^ That he had made a verbal Intimati- 
on to the Bailiie much about the Time the Bill fell due, which by the 
Cuftom of Merchants was lufficient, and .there was no Need of a formal 
Intimation, 7th January 1681, Ewing contra Burnet. 

The Lords found the verbal Intimation Jufficient. 
LotdCullen Reporter. 


I 


February jt 17x4- 
Sutherland of Little-TorboUy 

AGAINST 

Rols of Aldie. 

N a Contradl of Marriage betwixt Mr. Ji^^;&^rAf»^ and -^iW/^'sDaugh* 
ter, Mr. Sutherland became bound to infeft the Heir-male of the 
Marriage in the Fie of certain Lands ; and this CoiitraA contained 
Claufes of Warrandice and an Aldi^nation to Mails dnd Duties after his 
Deceaie. On the other part, Aldte ftipulate a certain Sum, in name of 
Tocher with his Daughter, payable at three different Terms. 

The Marriage diflblved by tne Death of the Wife, but diere exifted 
a Son prqcreate of it ; and fome part of the Tocher being unpaid, Mr. 
Sutherland brought an Adtion for Payment againft Aldte : For whom 
it was pled in Defence, That the Obligations in the Contradl were mu- 
tual, and Mr. Sutherland not having implemented his part, by infeft- 
ing the Heir of the Marriage in the Lands contiained in the Contra<3:, 
the Defender could not be liable in payment of the Tocher which he 
had ftipulate. 

To which it was anfwered. That there could be no immediate' Refi- 
gnation, becauie though there did exift a Son of the Marriage, yet he 
could not with any Propriety be laid to be the Heir-male of it, fincc 
his Title as fuch depended upon the Prcdeceafe of his Father. 

Replied 


J 
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Repiied JEbr tiiebefender. That it appeared from the Contrad:, that 
the Purfiier was obliged to denude himielf of the Fie in the moft ex- 
prels Terms, having bound himielf-*' to infeft the Wife and Heir-male 
** in Lifer wt and Fie of the Lands; to grant, fiiblcribe and deliver to 
*• them fiifficicnt Charter^ cohtainiiig Precepts of Safine, upon his owii 
" proper Chaises; to Warrant the Infefbnents and Lands to be good, 
** wfficient and free from aU pi^or Ihfeftments, Inhibitions, AdjudiCa- 
** tions, ®r. at all hands and againft all deadly : He affighed theln to 
•* the Mails and Duties of the Lands after his own Deceale, atid td the 
*• whole Writs, Evidpnts and Securities of them." From the wfiple 
Tettor of which Contradl it .was plain that the Father only referved Ills 
Liferenti To alledge that iii this Cafe it could not properly be faid 
that there was an Heir, fince the Fathfer was ftill alive, was nothing 
but a Quibble ; for the Marriage being diflblved and a Son exlfting, it 
mdft certainly and undoubtedly appeared who was the Heif-male of the 
Marriage. That it was a Duty incumbent on die Grandfather to fee 
his Grandlbn jget Jitftice, and to prevent the Dilapidation of the Eftate, 
befpre he could be obliged to perform his reciprocal Part of the Con- 
trad. 

The Lords found. Thai Mr. Sutherland oUght to re- 
Jim the Lands in favours of himfetf dnd failing 
ket AU HM r i>f him^ in favoUrs of his Son nominariift in Fie^ 
Alt.' ff*. F&f^w. S ^^'^ abfolute Warrandice and yiffignation to Mails 

and duties, as mentioned in the KiontraB^ before 

payment of the Remainder of the Tocher. 

* 

Lord Toltm Reporter. Gibfou Clerk. 


' Eodem *Diei 

■, , 

John Watfon in Barmmry 

AQ A I M S T ^ 

James Fede m Fultouii. 

TPEde having fufpended a Charge at fFatfon'^ Inftanpe, upon tfii^ 
" Ground, That the Charger had figned a Super federe to him, of 
which the Term was not elapfed : It wa§ atjfwered for fVatJbn, That he 
hid liibfcribed the Suftr federe, upon the Faith that all the Sufpendet i 
Creditors were to do the feme, which araeared, from the Narrative of 
the Writ, to have been the Defffin, and fmce riot above a Fourth-part of 
the Creditors had figned, the Chaiger could hot be bound j for it wa* 
not t6 be thought that he could have tied up himfelf from doing Dili- 
gence, and left the other Creditors at Freedom. a . 

The Lords found, that the Superiedefe wds intended to be Jigned 
by the whole Terjons narrated tn the beginning thereof and found 
it mi binding on thofe who had figned^ in ref^eSt a fmall Numbet 
only and not the whole, had fignia. ■ ■ -l 

Upon a reclaiming Bill for the Sdp^nder, reprefoiting. That thoi^ 
the greateft Numbeif of his Creditors had not figned, yet ftone of thefe 
had done any manner of Dil^encc fmce Ac Date of the Su^erfedere: 

F The 
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The Lords adhered to their former Interlocutor^ 
'Arch. Stewart \un.i ^iffy thts ^ality. That the Charger could not be 

Air tl J3" ? f^' M ^fer of ferfonal ^Diligence againft the 

Suj^ender. 


Lord Forglen Reporter. . Mackenzie Clerk. 
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Eodem SD/V. 

Douglas oi Cavers and other Creditors of Thomas Pringle^ 

AGAINST 

Walter Pringle his Brother. 

TpHe Defender was nominate and appointed fole Executor and uni- 
* ver/al Leiatar in his Brother's Teftament, and had ferved 



to him cum beneficio inventarii. 

Cavers and the other Creditors of Thomas^ imon his Deceaie, ob- 
tained Dpcreets of Cognition beifore the Comminary of Peebles ^ and 
upon theie they not only were decerned Execators Creditors to the De- 
funct, made op Inventories and confirmed the fame* but they alio pur- 
iiied Walter ror Payment of their Debts, as. reprefenting his Brother 
faffiv^. 

The Defender pled his Service, as Heir cum beneficio^ in bar of this 
A&ion, and the Defence was luDained. 

The Puduers afterwards infifled, that he fhould be ordained to afl 
the Heritage contained in his Inventaries to them, efleiring to their 
vera! Debts. 

To this the Defender objeded, That an Heir cum beneficio was not 
obliged to aflign the Inventary, but only to make the Value thereof 
forthcoming to the Creditors, as wis plain from the Words of the Adt 
oi Parliament 1695' : And fbrther, he contended. That whatever m^ht 
be the Fate of the general Point, yet in this Cafe he could not be obli- 
ged to affign to theie Purluers, who were Executors decerned and con- 
irmed, and by the Confirmation appeared to have Subjeds in tl^eir 
hands far exceeding the Debts acclaimed by them. 

It was anfwered, That the general Point had been determined 8th 
November i7ix, Vint againfl me Lady Hally^ where my Lady Ral- 
ly was exprefly decemea either to affign or pay. And to trc other 
part of the Defence it was anfwered, That a Creditor had Power to af- 
fed all the SubjeAs belonging to his Debitor, for his Security till Pay- 
ment : An Arreftment could not hinder an Adjudication, nor ^ contra^ 
though the Subjed:s differently artadied fhould £u: exceed the Debts 
upon which the Diligences proceeded. 

Aa. ch. Artskine.i The Lords fouud. That Mr. Pringle mufl either pay 
All. mi. Prmth.S or affign. ^ ^ 

"Dalrymfle Clerk. 

The 
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February 6t 17*4. 

The Hofpital of Pertly, 

' AGAINST 

Sir James Gampt^eli 9/ Aberuchall. 

THe Managers of the Ho%ital of Terti>, as prcteodiiq; Rigtt to the 
Siipcrtorirjr of the Lands of LeonarJ^^a/l,hclot^ing to Sixjamef 
CAmflfeli, inufted in a Proceis of Improbaoon and Noneocry agai&ii 
him. 

Thefe Lands had formerly held of the Priory of the CharUr-houfe 
of Ttrth^ and the Managers fannded their Title upon a <3x^t fron» 
Ykio% James \h Anno is^9^ in favours of the Hoipial, • of fev^rai 
Lands^ ^r. belonging to the Religions Hoiifbs within the Town ^m4 
Paxiih of TerfA ; , which Grant in thea: £iv<3kUrs was confianed, .and 
the Lands, and others therein contained, were of new difixmed to the 
Hofpital upon the 29th J^i^/y 1587, which was the Date ofAingJ^^i»w's 
Revocation and of die gempral Annexation of 4Cirk-lands to the Crown $ 
mnd hodi t^iefe Grams were ratifidd in Parliament Anno 15*9^. 

The Defence made for Sir James was. That his Lands having for- 
merhr held of the Priory of the Charter-houfe of Terth, the Superiori- 
ties belonging to all fiich Religious Houfes (fiipprdft by the Rffbtnia-* 
tion) fedl into the hands of the Sovereign, without any other Excepti- 
iOB, than that in favours of the Karl of Roxburgh^ and that in favours 
of Archbifhops, Biihops, and other Chapters ; sJl others being exprefly 
annexed to the Cix3wn by the loth and 14th Ad:s of Tar /lament 163 ^^ 
and confirmed by the5'3a Adrofy^r/w^r^^tifl, CA^^r/^xIL that there- 
fore Sir James w^ M, Lhcxty to ?take liis Lands to be holden of the 
Crown. 

It was anfwered for the Hdfpital^ Tiiaa: their [Rights were not com- 
prehended under thefc 4aft Stattites ; imo, Becaute the Grant to the 
Holpital was upon i!he verv Day of King James's Revocation of all 
Grants of Kirk-lands, in which there was a fecial Exception of thofc 
in favours of Hofoit^s ; and the Lords had ibond, in the Oafe of 
Maitland againfl jBrand, \^th Felruaty 1705", that the Lands theiji 
ki Difpute were not annexfed to the Crown by t!he AtSts i6^ 3 , lyecaufe 
chey were particulariy excepted from the gencrd Ad of Annexation 
1 5"'$ 7. %dOy In the general Revocation AB jrtih, ^arl. il?33, m all the 
Submiflions, Surrenders andDecreets-arbitral rtjat ioflowed upon it, the 
Infeftments in favours of Hofpitals were ftill excepted ; tfherefbre the 
Ads of Parliament which enlued upon the King's Revocation could nor 
be prdumcd Encroachments inpon Ae Ho^rits/rs Right. 3?/^, It was 
contended for the Hospital, That even the Words of the Statute did 
not comprehend their Calc» f\ich Kirk-lands only hemg annexed which 
had been eret3:ed in temporal Lordfliips, Baronies or Livings, under 
none of whicli the Grant in their favours could come ; becai^ 1>y the 
Adi 119, Tar I. i59x, ** all Ratifications in Parliament of EredHons df 
** Kirk-lands in temporal Lordfhips or Livings are difcharged ; ** yet in 
that lame Parliament, and of that fame Date, the Mortincation to the 
Hofpital of Terth was ratified. 
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It was replied for the Defender, That the Eicception of the Hofpital^s 
kight from the geheral A6t 15-87 eould have no Influence upon its be- 
ing excepted from the AnnexAtion,, the Rights of a great many other 
l^erfons Were excepted cxprefly^ ^wellastheHofoicurs, who yet never 
pretended that dieir Vaflals were, in a different Cale from the Vaflals of 
other Lords of Ere<Stioii^ and that oecdiife of the Generahty of the 
Words of the Law, ** all EreAions inade, whether before or after the 
•* (aid Annexation in the Year 1587/' xdo. The Purluers could not 
found upon tihat Glaufe of King Chdfte^ Vs Revocation, which ex- 
cepts the Infeftmeilts in filvours of kolpitak, without acknowledging 
that their Right was an EreiSioti iiito> a temporal Living } for by a liib- 
fequent Article in that Revocation, ** all Infcftnl^ts of whatfoever ' 
Abbacy, Priory, ^c. if not ereded into d tetiipofai Batoriy; Lord- 
ihip or Living, to and in favour* of whatfoever Perfofl oif Perfons. 
■• are revoked ;** which muft comprehend the Superiority id iavours 
of the Holpital, unldfe they admit themfelves to have Rignt td tbeni as 
a temporal Living, and confequcntly fall under the Words of the An- 
nexation i6s}. 

The Lords found. Mortifications in favours ofHoJhU 
Aa. n*. CfM^. \ tals were not comprehended under any of the A£is 
Ak. cb. AntkiM. S ^jr jinnexation. 

Lord "Dun Reporter. Hall Clerk. 




Eodem 7)ie. 


Jamesy pniliam. Sec, Moffafs, 

a6 AlHST 

Walter andJkSCicMoSats, 


^jimes Mo fat having granted a Difpofition of his EflSds, with this 
/ Provifion, That if any one or two of the *DiJponees Jhould de- 
ceafe without Children, the Share of the 'Per/on or 'Perjbns fo de- 
ceajing Jhould accrefce and fall to the furviving and their CbiU 
dren. Under which Provifion the Dif|>ofition is declared to be granted 
by James, and accepted by the Dilponees. 

It happened that tfabel Moffat, one of the Di^nees, affigned her 
Right and died without Children: The Queftion was, If by any gra- 
tuitous Deed Ihe could dilappoint the forefaid Provifion ? 

It was alledged for lfabeP% Afligny, That the Claufe mentioned in 
the Difoofition was no more than a fmiple Dcftination of Succeflion ; 
and thoi^ there was a Si6ftitution in a certain Event, yet fince there 
was no Claule not to alter, it only entitled the Subftitute to the Suc- 
ceflion, in cafe flie had not otherwife difpofed of her Share, but impofed 
n<r Limitation on the Inftitute to hinder ner from diipofmg of the Sub- 
ject or altering the Siibftitution at her Pleaiure. 
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it was anfwered, tmo. That by the Coftceptioft of the Claufe of 
^ubfhtutioii the Right of the Difpoiiees was ho more than i conditional 
JFie. xdo. That in this Cafe, where the Provilion of Subftitution ii 
inade the Quality of the Convey ahce, die Subftitutioh could not be ul- 
cered ; for^y the Conception of the Writ, the Inftitute by his Ac- 
ceptance becomes obliged, ex faEio^ to reeonvey to the Subititilte, ifi 
cxk of the exifting Eveiit. 

The Lords found. That Ifibel could not dijpone j^rk- 
Aa. P4/. GtAn*. 1 tuitoujly^ and that heir Share accrefced to the Cuf^ 
Alt. ^a. ^ofueii: S ^i^i^g T>i/ponees. ^ 

Lord 'PoUou Itcporter; • Mdckenkie Clerk. 
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. February 7, 1714. 

'■"■'., 

Hf i James Ph'tlp ahd the Modcfratbr of the Ptesbytery o£ 

AGAiMST i] 

- ni Herhprt of the P arijb of CmicAi 

TMe Pfesby teiy 6f EWfH harii^ depofetl Mf . Keith ScJioohiiafter at, 
Crudeitt they duly intimated their Sentence ; and after elapfing 0/ 
Year and Day, and publick IntimatioiM made to the Heritors and o- 
thers concerned, to nominate and prcfent a. Peifcui <]mlified for that 
Charge, they proceeded to the Setdement df Mr. ^hil^ ; \Vho having 
infifted for his Salaries, it was objeiSted to him. That hi? Title was 
void, he being admitted td that Office by the Presbjrtery Without the 
Advice of the Heritors and Minifter of the Patifli, which, by the Ad 
of 'Parliament 16^6^ was neceiEtfy iii the appointing of a School- 
matter. 

It was anlWercd for die Presbytery, That the jfSt t6^6, drdaining 
A Schoolmafter to be affointed in every *Pari^y could not, in the 
Event of the Heritors refusing or needing to prcfent one, be more 
habily executed thah by the Presbytery, lince former Ad$ of 'Parlia- 
ment, particularly Jit ii. Sef. 4. Tarh Wiltiath and Mary, hacf 
given the Power of trying^ infpeBing and cenfilring of Schoolmafters* 
and wherever a Prdentation does take place, the Nature of the Thing 
requires, that tbefe to whom the;Pre(entation is to be made fhould have 
the Power of filling up the Vacancy, if the Patron refufc or n^eA td 
do his Duty. It was further pled, Tfhat if this Power was denied th^ 
Presbytery, there was Reafbn to ffear that few Schoolmafters would hi 
ietded ih the Northern Parts of the Country. 

RepHed for the Heritors, That as an Aa oiTarliament was necd^ 
(kry to eftablifli a /"«j devolutum in the Presbytery in the Cafe of fet-- 
riii^ a Minifter, fo had there been any fuch thing intended witb refpedl 
to a Schoohnafter, 00 doubt the Legiflature would have taken an Op- 
portunity to have cxprefled it : And as to the Inconvenience which 
m^t arife ftom denying fuch a Powct to the Presbytery, ii was not 
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Co great as to allow them to transfer to themfelves the Right which Was 
competent to the Heritors; for, by Application to the Judicatories 
which have the Execution of the Laws in their hands, they would get 
the Heritors decerned to provide a Schoolnu^er in a comp<!tent Time ; 
and, if they Med, Letters of Homing would be direded againft them 
for that Etted. 

* • « 

f^he Lor Js found. That by theAEi ^/^ Parliament \6^^^ 

ordaining a Schoolmaftcr to be fettled in every Parifh 

with Advice of the Heritors and Minifter thereof, thh 

homination^ and Trefentation of the Schoolmdfter\ 

Aft. ^0. ^f^nias,j^ be Ionics to the Heritors and Minifter of the Tarijh : 

Alt. :}<^'^^raham^ Butfound, that if the Heritors and Minifter re- 

fufe to frefent, after due Certioration by Intima- 
tion from the Tulfit for that EfeB, that thef^ 
the Tresbyttry may proceed and fettle the School^ 
mdft^r. 

Lord TancditUfid Reporter- Halt Cktk. 
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Pe^ruaty It, lyx^ 
^chihald Macinla^y 

m 

^w AG A IN St 

Arckibald Jack and otheril 

£Lizabeth Brown, Relici of Anhibald Jdck Merchant iii Largi^ 
obtained Decreet againft Robert Jack her Son, and Reprefentative 
of the iaid Archibald^ before the Bailli^-depute of Cuniffgham, for 
loco /. Scoisj as her legal Share of hfer Husoand's Moreables. This^ 
Decreet was ai&gned by her to Macinlay, and he infifted in a Procds, 
upon the paidive Titles againft the Heir and Relief of the &id Robert^ 
for Payment of the Sum contained iii the Decreet. 

The Defenders pled, Tiiat the Decreet was not an Inftrudipn of the 
Debt, becaufe, \mo. It was pronounced by an inferior Judge upon 
a random Libel, bearing great Sums and Values of Goods, as belong- 
ing to the Defundb, of which he never was pofleft, and concluding a- 
fainft his Son as vitious Intromitter with his Father's Efled:s } whereas 
le never intromitted with any of them, ido^ A Procurator compeared 
ioi Robert the Defender, and denied the Libel ; but the Decreet did 
not bear that he had a Mandate, ^tio. The Libel was referred to Oath, 
but no Day taken for the Defender, and a Day only afligned; and 
when the Day came, the Purluer reftrii^ed her Libel, and the Defender 
was held as confeft. Which being the whole Progreis of the Affair, 
Jack contended. That no Credit ought to be given to the Decreet, but 
that the Purfucr (hould yet prove as in Ubello. . 

It was anlwered for the Purliier, That liich Objedions againft the 
Decreet were not now relevant, when the only Mean of Proof was 
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loft by Robert Jack's Death, xdo. It appeared by the Decreet that 
the Defender Robert was perlbnally apprehended, and conlequeptly it 
muft ftand with much better Reaibn than a Decreet s^ainft a Perfbn 
Out of the Kingdom l^ally cited ; which Decreets are every Day lii- 
ftained. ^tio^ Though thj Decreet did not beai; the Procurator's pro- 
ducing a Mandate, yet it did iU>t frdm thence follow, that no Mandate 
was produced ; and this Defed, though true, was fupplied by the De- 
fender's being perfonally apprehended. j\to. It was no Prdumption i^ 
gainft the Decreet, that a great Sum was libelled and thereafter reftrid- 
cd, that being the daily Pradice. 

The Lords found. That the 'DetHet 'ivas a pr'f- 
Aft. f*t. Boyi*. ^ fumptive Evidence of the Tkbt^ which they, 
Alt. AHd.M.cd.w4l.S jitjiained, except the ^Defenders did take it off 

by a fn«re clear 'Probation, 

yujlice Cktk. 

J\r. J9. ^* In this Caufe there was a Letter from the Clerk of theBail^ 
lie-court of Cuningham produced to the Lords, which bore, that; 
neither a Mandate, when one was perfonally apprehended, nor fecond 
' Citation was ufiial in that Court." 
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John Guthrie i 

t 

AGAINST 

Tihe Marquis of Annandald 

JN a Proccfs againft the Marguis of Annandale^ as reprefcntins hisf 
* Father, for Payment of an Accompt of Horfe-fiirniture and Saddler- 
work, the Defence made againu the Debt was Trefcriftion^ there 
being more than three Years elapfed fince the laft Article of the Ac- 
cbmpt. : . 

To which it was anlwered, That the Accompt was Tignect by the 
late Marquis's Matter of Horie; and fince the Articles of it fell proper- 
ly under that fort of Biifinefs whereof he had the Truft^ his Subfcripti- 
on miifi be as good as his Mailer's, fo as to pfeforve the Accompt from 
prefctibing for twenty Years. 

It was replied for the Marquis, That tlioiigli a Servant may contraiJl; 
for his Matter, and fix aii Obl^atCoix oh him, when the Contradt is 
made with felpe6t to lucih Matters as are ufoally committed to his 
Charge, yei his fijbfcribing an Accompt can never prcfervc the Debt 
for a longer Tiriie than that to which it would otherwue have fobfifted % 
for fince the A<3b oi Parliament exprefly requires, the Writ of the Par* 
ty, tbc Servant's Subfcription can at beft be but a preliraiptive Evidence 
of the Contradion, but can never prove refiing owing after the Years 
of Prdcription. 

G X The 
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the Lords found, That Jii^fojing the Mafier of Horfi 
Aft. *}t. kini: X ^af employed in buymg of Furniture, yet the 2)^- 
Air. AiiK. H»r. i ^^^^g gjr Pjgfcjjptiou WAS Competent to the Marquis^ 

LDtd 9oiioc)t Reporter. Cibfon Glcrfc. 


Modern 'Die. 


ilfgHits Muirhead atid her Husband^ 

AGAINST 

David Mitirhcadi 


B 


^Avtd Mmrhead of ^rut^park, Giandfether to ttefe Parties, diA 
poncd his Lands, in a Contradi: of Marri^e Anno x6yt^ in £1* 
Votifs of his ddcft Son Robert i his Heirs Male, of Line, Tailzie and 
PMvinoh* . - - 

Robert \i^ag irifeft tipoil this Right, dnd John his Soil fucceeded him, 
but was never ferved Heir to his Father, nor infeft. He in the Year. 
t6i)f, in his Marriage-contraA with Agnes Weljh, obliged himfclf to 
provide the Lands of T>rumpark to the Female Children of the Mar* 
tiage, in cale diert ihoiild be bo Males. 

Agnes Muirheadi the only Child of jfottn^ tailed a Declarator of 
iet Right bjr tirtue of the faid ContrjA of Marriage, againft T>aviJ 
Muirbedd (Grandlbti to old ^avid by his younger Son^^^w^j) Heir 
Male of the Inveftiture, who pafled by John^ who had been upwards 
of three Yeats in Polfefliort of the Eftate, and feved himfelf Heir to 
Robert who was laft infeft : Mer Declarator was founded. upon the 
14th Alt^ Tarl. 1695^, whcrebv it is provided, That if any Man^ 
fince the- AEt 1661, ferved or pall hereafter ferve himfelf not tQ 
his ifnmediate Tredecejfory but to one remoter y he Jhall be liable 
for the "DEBTS and 'DEE'DS of the Terfbn interjeifed, to whom^ 
he ijuas apparent Heir^ and who Was in ^offijfion of the Lands and 
Efate^ to which he was ferved^ for the Space of three Tear si 

It was pled in Defence for T^avid, That the Law had no where 
laid, that an apparent Heir not infeft, though three Years in Pofleflion,, 
might alter the Settlements made by his Anceftors, and convey the 
Lands, in the" faine Manner as he might have done had he been infeft ; 
for that would have contradidted an undeniable Principle, That one 
can transfer no more Right than he has ; and that an apparent Heir, in 
the naked Right of his Apparency, cannot by his DEED tranlinit aa 
feftate to which he has no Right. %dOy That the A£t of Parliament 
was intended only for a Security^ of onerous DEBTS and DEEDS, 
foch as the Contrad:er could have been compelled in his Lifetime to 
have paid or implemented, but could never be extended to Provifiona 
in a Coritradt of Marriage, which were not to take Effedt till afte^ hi^ 
Deceale ; and that the L^flature could not intend that total Alienati- 
ons of Eflates lliould be made in fuch a Manner- 
It 
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It was anfwcred. That the Word DJEEDS being expfeft in the AcSt 
of Tar liament as well as DEBTS, they muft be taken cu^ ejfeEiu^ 
and that lioAc of them were to be lookt upoh as ufelefs ; and whether 
the Word DEEDS might be extended to fiich as wcte gt-atuitoUs, thi 
Purfiier did not need to diipute, becaiife hfer Cafe was a Provifioh ill a 
Contraft of Marrfelge; Which Wds both rational atid onerous : And th« 
Puifiier did not plead, that the Defund, as apparent Heir threfe YearS 
in Pofleffion, could make a valid Convey ancd or Settkm^nt of the E- 
ftate, but only contended, that the Obligemefat by him iii his Cdntra<9t 
of Marriage, providing the Land^ to the Heirs Female of the Marriage* 
was effedhial, by the kOt 1695', to compel the Defender, as Heir in 
the Inveftiture, to denude in favours of the PUrluer. 

The Lords found, that by the Contra^ of Maf^- 
riage in Anho 1(^97, the T>eftinati6H was al- 
tered in favours of Heirs whatjoever ; and in 
Aft. !y4.Ffr^«j(rf'»ren.> regatd that John, though not infeft, was three 
Alt. ^a, Graham icn. S j^ears in Tofejfion of the Efiate, found thd 
• Obligement in the Contra^ of M4rriage bind^ 

inz on the Heirs Male. 

« 

Lord Kimmergham'ReT^tteT. Glbfon Clerk. 
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Eodem ©/>* 


The Trades and Magiftrates of /«T;^r«^, 


AGAINST 


■ 

Dutf o/Drummuir and diloers Members of the Ci/Jry* 


1 J y .'^ -. 


A 


Committee of the Royal Boroughs, by Appoititmdit of the Con- 
tention yifiHO 1676 y confirm'd a Set and Cmrftkittioif ©rthe Buigfi 
of Invernefsy or made a new one, by which the Trades were tbtafiy 
excluded from bdng Members of the ToWri-council, and ' in cdnfcJ 
qucnce from any Share of the Management of the Bm^h: ■ • f 

The Trades continued in this State till betwixt the Year i6Zi) and 
the Year 1701, during which Interval the Magiftratcs bc^) viafketii 
to bring fome Tradefmen * into the Council; but this having beeti di^ 
continued from the Jaft mentioned Period, the Trades, inijJie Month 
of June ijxx, made Application ta the Macerates and'' Council fbf 
Redreis of this "Grievance, and obtained an Adt of Council gtvii^ thdrii 
a certain Share of the Adminiftration, provifionally always. That whalf 
the Magiftrates and Council had done fhotild be authorized and appro-i 
ven of by the Convention at their ncxtMeeting. > 

The Ad of Council was accordingly laid beibre the Royal Bbrotghd 
in the Month of July thereafter, and received their Approbation, 

The Gtfdry of the Town being di£ttisfied with: this Procedure, lirf! 
pended both Ads; and amongft other Reafons infifted upon this, That 
the Convention had no Power by Law to alter the Conftitution of any 

H Burgh; 
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voxgh ; tftat wneft tnc Koyai urant crcaing a fiuigh did not appear, in 
foch a Calc the Forms which had been cuflomary in the Town wer« 
prcftun'd to be the Set, and were uiually confirmed by the Convea* 
tiofi, a$ was done in the preient Cafe. 

It was anfwered, That the Powers of the Convention were afceroua** 
ed by the Laws and A£k% of Parliament eftablilhing their Authoritv- 
which were numerous and known ; and their Pofleffion of thefe Powen' 
by the Exercife of them, appeared from their Ads for Ages pad, givjns 
Sets to the greateft part of the Royal Burgh? in the Nation, and akS 
ing them for jtift and neceilary Caiiies. 

It yifts obferved likewiie for the Chargers, That in theprefent Que* 
ftion it feem'd extremely odd, that the Sufpenders fliould diiputethe 
Authority of the Convention, fincc the only Title they pretended to 
in fiipport of their Privileges, was an kOi of the Comiimoners of the 
Convention. 

The Lords found. That the Convention of tbf 

Am tofUi^ & % tot^ -% ^"-^^^ Boroughs hadTower, onjuji and re^ 

ki, for the Trades, f fonabk Conjtderattons, to make Alterations^ 

lit. K». j}it»iM Adyo- r upon due and regular Application, in tbt 

catu. ac 5*. or^.m. ^ g^ ^^ particular Burghs^ formerly given 

them by the Convention. 

Lord Cowfer Reporter. Mackenzie Clerk. 


February n, 17x4. 

• ■ 

James Duke of Hamilton and others, 

AGAINST 

Neil Macallum and other IndweUers in Glafgow. 


T^Hc Dttke of Hamilton and other Heritors who were infcft in the 
* Salmon-fiihing upon the River of Clydty purfoed Macallum and 
o^ers> who came from Glafgow and fiffacid Salmoa in the (kkl River. 

It was pled in Defence, That the Puifuers had no Right to thji pjut 
ef the Water in which the Defenders had fiihed, the lime belonging to 
the Town oSGUfgow, who had aR^ht of Fifhing, and the Deafendas 
had at leaft their ucite Allowance. 

iUfwercd for the Putfiicrs, that fmc;e the Defenders could pretend 
no Right flo the Fifliine themfelves, any Perfoa who bad an expre6 
Right to the Sahnon-fifliing. which was inter Regalia, might debar 
them ; bccawfc, by their Filhing, the SaUnon were diminiflied and car- 
ried oiFby thofc who had no Tide to take them : That the Puifuers 
could even hinder thole who had a R^ht to fiih from ufing Excds in 
^Ihing below them ; fiich as building Cruives too high, or otherwife 
hindring the Sadmon from coming up the River; much more could thqi 
hinder thoie who had no manner of Title to fifli : And in this A^on 
they had the Concurrence of the Procurator-fifcal for his Makfty's In- 
tereft. . . 

Replied 
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Kefilkd foi'tfic Defbiders, That any Petibn may fifli dnd uke wh*6 
is nuUius, and arc.reftrained by no Law, ptoviiijig they can- hav* 
Accds to the River ; $nd Tince the Heritors upon wbofe: OixmfadA 
they fife do give them Allowance, n6 Hetitdx i^n atiy other part of' 
liie Water has a Right to quarrel them : That the Aijgument from 
Crtiives, which arc i^oihite by cxprefs Ads of Turliamtnt^ cdnl4 b^ 
jof no Weight againft the DeFenderSi Who had done nothing prohibited 
by any Law. , An4 as to the Concurrence of the Procurator-fifcal, it 
was anfwered, That his Power went no further than with i^^ddt to 
the Penalties in the Statutes j^ainft Fiihing in an unlawful Time or 
Manner, 

The Lords found. That the Turfuers and Pifcai 
k&. AfA. -ttamUtm; 7 ^^''^ *ot entitled to any fuch Afiion agatnft thi 
Alt. 2^4. ht^utii. S defenders, except they had fijhed upon thi 

^P ttrfuers faft of the River, . ; 
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Pebrnafy 13* 1714. 

Katharm$i . Anna and Chrtftian Hmons^ 

Ad A I R 8T ■ 

■; • .•■..,..; 

. David Hatton; . , 

.- .- .'■•••.... ■ . ■ • 

THde I^ttrfilef^ i^ifted in a Rediidiott of a Bill fbf 3^0 iz Stdtf 
. granted. by their Father^ when en Deadi-Wd, to hia fibrotbeir. th< 
Defender: They aUtdged feremlCkcmiiftasLcet^axmfei: that^icihad beds 
unduly eticit^, but prmdpaliy infifted on Ums Reafiw ini Ltw for Void^ 
ing of it, visi. That it was granted on Deatb^bed, and that it appears 
tA, from the Defeiutet 's Acknowlec^OKt, to be gpttoftons; at iWl is 
to ,3 00 /. and therefore was of the Nature of a. Lq^y^ i^Udbi' dould 
not be legally conftitute by a Bill ; for a L^cy otight to be oontained 
in fbme formal and probative Writ, fiich as a Tefbunent doi^ execiuted ; 
And thot^h l^is were probative in Matters of Commiercev yet in Cafes 
{o very foreign to that Bufinefs as the granting of L^ctes,. their Privi^ 
kges could not taki place. Thus in the Cafe of Sir Robert MyrtoH 
^^uA George Livingfhn^ where Sir Andrew Myrton hkd acG^«ed 
a Bill, as an additional Portion to his Daii^hter, payable after his De* 
ceafe, the Lords fbund the Bill null, as not being in re mercatoria% 
and 9th November iyx%. Clerk conxxz: Fulton, it was found that a 
Legacy or donatio mortis caufa could not be habily conftituted by a 
Bill. And if iiich Bills were allowed to be granted by one on Deatk- 
bed, it would make way for many Impofitions upon weak dying Pert 
fbns. 

It was anfwered for the Defender, Thtf the Law required no other 
Solemnities to Deeds upon Death-bed, than ftich as were neceflary ia 
other Writs ; and therefore as Bills were probative of a Gift, and were 
good when granted even without an onerous Caufe by one Perfbn in 
Health to another, there was no Law incapacitating a dying Peifon^ 
when in £>und Judgment, to give a Donatiye to his Friend' in the fame 
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way. And the ArgOiiient from poflible Impofitions might be good Sot 
tnaking a new Law, but as the Law ftood at prefent the Bill was good . 

atid probative. 

The Lorii fbundy That a Bill granted on ^eath-^ed 

. i % was not a legal Method of confiituting a 'Debt or 

5S." p'J.''irMnt\ Legacy even to affeB Moveables,* in Jo far as the 

the Bill is gratuitous. 

.„ Lord Cullen Reporter. Mackenzie Clerk. 


Eodem 'Die. 

Alexander Stewart fometime Merchant in Ed'$f§burghy now 
of London^ 

. _ AGAINST 

William ^liot of London^ Merchant, 

IN a Multiply-poindiuft raifcd at the Inftance of Alexander Nanghton 
Merchant in Roteradm, -as YixGtox for Scot ahd Company, the Cre- 
ditors of William Scot Merchant in Edinburgh were called, and a- 
mong others Alexander Stewart and William Elliot ^ to diipute their 
leveral tnterefts in the Siibj«d:$, Bfleds or Money belonging to Scot 
and Haliburton his Partner, which were in Naughton's hands. 
-^ iS'f^^^rf's Intered*^ was u Bill of /Exchange for 4800 Gilders, drawn 
by Scot upon Nau^hton in April 1708, and payable the ift of July 
thereafter to Haliburton^ and indoiied by Haliburton to Stewart; 
diat he might have both the Partners bound to him. When the Term 
of Payment of Mr. Ste^arfs Bill came, he prefenred the feme to 
Naughton for Acceptance and Paymetit ; but Naught on refudng, in re^ 
iped: that there was not fo much in his hands of the Produce of Wool| 
and other £fle<5l:s of the Drawers, which had been configned to him, 
Mr. Stewart proteiled for Not-acceptance yth Ju^ 1708. 
c Mr. Elliofs Intereft was Bills for foo /. Sterlings accepted by Scot 
m; February 1708, upon which he had uled Diligence and denounced 
iScot the 4th of May thereafter, and upon the 13 th of that Month he 
bbtamed a Gift of his Efcheat, which pafled the Seals the ixd of No-^ 
fuember following; and upon the 13th ofl^ecember^ feid Year, he ob- 
tained a general Declarator in Abience, but puriued no fpecial Declara-r 
tori nor made any Ufe of his Gift till this Competition. 

Mr. Stewart craved to be preferred, in rdp^ that the Draught 
was a virtual Ailignation to wmt Effects were in Naughton^s hands^ 
and the Proteft equivalent to an Intimation, which completed hi$ 
Right : That the Draught was before the Rebellion or Denunciation, 
and the Proteft prior to the Declarator and eveii tp the Gift of Efcheat ; 
for diough the Gift was (iened the 13 th of May^ yet it W4S not pre-^ 
tented to the Seals (by which the King Ipcaks) tiU the November fol- 
lowing, which Period only is to be confideredr^s its Date. .In (upport 
of this Ground of Preference the Authority of §ir George Mackenzie 
was brought. Book x. Tit, 5. of his Injiitutes:^^ 'where he lays down 

. - . Rules 
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Rules in the Cafe of ruiglc EfcheatS; And Mr. Stewart further con-* 
tended, That he was even in a fbroliger Gale than that of a common 
AflignatiOn which needed Intimation, becaufe Orders among Merehants 
to pay need ho Iiitimation^ biit are of themfelves complete Rights, ii 
my Lord Stair obiei-yes. Tide Aj^]^Hations\ S ia> and Sir George 
Mackenzie^ eodem tiiuio of his tnftttuies. 

It was contended for Mr. Elliots That he ought to be preferred* 
imo^ Becaufe the Bill or Affignation was to ^ liquid Sum, which could 
not carry the cof^pora of Wool, ^c. iii the Fattor's handsy 'And which 
could only be carried propfitly by. the Efcheat* xdo. By the ASt 145-. 
James Nl. Tar I, 12. the Debt in t;he liortting was preferable tb all* 
Alfigttics, Donatars, ^c. fo that he had a legal Preference upon hi^^ 
Denunciation, ^tio^ The Creditor in the Hornii^ was preferable to a» 
' pofterior Arrefter, though prior to the Gift; and in Competitions be- 
twixt Arrefters and Affigmes, the Dates of the Arreftments and Intima- 
tions give the Preference : So that in the prefent Cafe, the Intimation 
being pofterior to the Denunciation, the Donatar ought to be prefer- 
red. . . 

Stewart anlwered to the i^. That by l^dughton^i Oath It ^p^ed 
that th6 Effeds weite knt to him Anno 1767, and they Werd coftvert- 
cd into Money long before the Draught ; and thoi^h the Draught had 
been next Day after Receipt of the Goodsi yet chat Moment he came 
in Scofs place, who. was tne only Pedbti that coidd call Naught on td 
an Account. To the x^ it was infwered,- That the Argainent from 
the Statute could only hold When the Aflignatibn was pofttrkftr to the 
denunciation ; but in the prefent Cafe Scot was ftiUy denuded prior ttf 
the Denunciation. And as to the 3*/, The Denunciation might prefer to 
^ pofterior Arrefter, becaufe till the Date of the Arreftimeiit the Credi-» 
tor Arrefter had no manner of Intereft ; but h^e Stewart h^'cfftdbasl^ 
ly eflablifhed his Right prior to Elliot, whofe^Title wis not oomple-^ 

ted till Declarator, ' i i . 

t . 

The Lor Js found. Thai the ^oods of^t; fentkf^ 
on his Account to a FaBor in Holft'nd to be dtp 
fofed of for his Behoof and the TroduSt thereof 
to be returned to him, fell under the Efcheat of 
Scot, to whom thS Goods belonged : But fottndi 
that the Creditdr iH the Bill uf on the FaSior^- 
ifa. Tergujfen fen. for> protefied for Not-dccePtance, was preferable ta 
ii\t.$ixj0.Eifhmft0n^\ Elhot the Tjonatar to the Efcheat, feesng ibef 

drawer of the Bill was by the Draught denu^ 
' ded of the Subjeff for which the Bill was drawn f 

• and that the /aid Bill was drawn before De- 
nunciation, and protefted before the Gift of Ef- 
cheat : And therefore preferred the Creditor in 
the Bill. 
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February 18, 17x4. 
Sir G'rtbert Elliot o£ Stobbs, 

• . AGAINST 

James Atchifbn Merchant in Edinburgh. 

TN a Multiply-poindi^ raifed by the Tenants and Pofleflbrs of fivo 
* Tenements of Land in Edmburgh and Canongate/ a Competitioii 
did arife betwixt Sir Gilbert and Mir, Atchnfon. 
. Mr. Atehifon^s Right. Was a Diijpofitton to the Subjeds by John 
Mum^^ who had acqaited Right by Progrds to an Apprifing dated 
vn.May i(J68; and Sir Gilberfs Interefl was an Adjudication led a- 
gainft the laid JohM Murray^ for a Debt of his Father*s, dated in Jufy 
l<J8o. 

Atchifon objodled to Sir Gilberfs Adjudication, That it was pre- 
Icribed, there having been nothii^ done upon it iince Mdrcb i6Si» 
that the Maafbates were charged as Superiors. 

It was anwered foi* Sk^ Gilierty imc^ That Prdcription could not 
run againft his A^udicatiod, becaufe he was non valens agere^ in re- 
fpe<f^ that in the yery Big^t adjudged firom his Debitor the Relid hadf 
a Right of Liferent in the ^jedt, which excluded him firom the Maik 
aitti Dotitt during her Lifetime^ and that he intented Procels within a 
few Months 4fter her Deceaie. xda^ That Sir Gilbert hayii^ by his 
Diligence denuded the H^ir 9f his Debitor of all Risht competent to 
him upon the Fie of the Tenements in queftion, the Liferentrix her 
Poflemon. dftd thereby beccHue his, eipecially after the Adjudication 
came to be an irredeemable Right by the Expiration of the Legal : So 
that Sir Gilberfs Right was cloathed with tne pofitive Prefcription. 
. It was replied for jduhi/in^ That the Defence of non valens agere 
Wa& not relevatit ; for albeit the Relid's Right did extend to the whole 
Tenfimeilts, yet de faiio fhe was only poiteft of two : So that Sir G/7- 
bert was not in th)^ Exception, flnce he did not tondelcend how he 
was debarred ftom the Po&flion of the other three. %dOy Thoi^h the 
Lifeentrix'& Pofleffion might prefcrve the R^ht of Tie to the Heirs of 
the Fiar« ct perhaps to nngular Succeflbrs who had 20t Di%>fition6 
jBrom theniv yet her Pod^on could not (upport the Ai^udication with 
which her Right was not connet^ed, and upon which it did not depend/ 
zsA fixe neither did nor could acknowledge the Ac^udger. 

It was dnplied fixr Sir Gilbert y That lince it was acknowledged that 
the RdiA had a Right to the Liferent of the whole Tenements, the 
Excepdon of jMt^ valens, agere was competent to him, although (he 
pofleued but a part of tRem ; becaule the Exception takes place where 
the Pofleflbr of a Right cannot agere cumeffeifUy which is the Do- 
iSrine of the Civil Law and of our own, as in the Cafe of ^eliberati" 
cn^ where no part of that Time was ever imputed in the Prefcription, 
and as appears from my Lord Stair in the Isul Divifion of the xjth §. 
Title "Prefcriftion. %dOy The Diflindion betwixt the Heir of the 
Fiar and the Adjudgcr could not lerve in the prefent Queftion ; for al- 
though 
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tSioi^h Sir- Gilberi did ndt gfant the Liferent-right himielf, yet he ha- 
ving oy his l^ai Diligence denuded the Heir of the Fie, with all thd 
Burdens thereof, he could plead every thing that was competent ro th« 
Heir. 

The Lords found. That the Trefcription did not 
^*sif cSr* ^% **** aga'tnfi the Adjudger during the time tha^ 
Alt.* V- c3*«/. S *^ SnbjeSl was lifer ented. . 

Lord Forglen Reporter. tidll Clefk. 

• > 

' • • . m ■ •■ 

Eodtm Die. 

m 

The Earl of fV^my/s^ 

AGAINST 

Mr. Alexander Gibfon c/lDuriei 

« 

T'He Earl bdflg to poflcflion of a Dam apon the Watei- of Le^^H; 
' a little below where theBurn of ^f»»tfz^^^ Ms into it, by whicH 
he had the Ben«^ pi bi^h Wa&rs, and from tfaeoce he cairied a Stream 
for the Ufc of his Corn Mills and Coal Engines. 

©«r/> had lately diverted theWiter o^KeHnow^y, upon \^hich the 
Earl brought a Praceis't>f Declarator a^infl him« coBcipding, That he 
had no Right to* ca^ ofT any part of the Water, in tdped that the 
Earl and his Predeg^flors llad been invnemorially in poilempo, and tha;^ 
fiis Mills and Coal llftgin^ Were ftopt from gpin^ fof wifttVf Wit« 
m the Summer-time/r to his greaf Damage arid Lois. 

In the Courle of this Proce^ the Eaffaddnce^ one PptenidH^, i Coof 
per at ^Methill, (who ferved him for a weeUv Wage in making arictj ' 
keepinig in repair the Buckets ufed in drawing, tne Watet frofii the CoaP 
Works) to prove the want of Water in the Summer Seafbfi. 

ft was obje<5fedI ag^inft this Witnefs, , That he was v^hoUy dependent 
on the Purluer, as r&eiving a weekly Wage from him, and that he was 
iKb personally interefted in the Event of theCau^, in ft) far as it aflEecS:- 
€d the Engines for drawing Water from the Coal- works, upon which 
his Employiaent and Bread depended. * 

Anfweted fpr the Puilfoer, That thd ^Cafef of this Witness could be nd 
Wdrfe than that of a domeftick Servant' or Tradefinan's Apprentice, ancj 
yet thefe have been found haMe Witnefles, nth July lyo^. Lord lii- 
"Verury contra Gordon, an^^siH^ecemieriyoSy Smith (Fadpr to the 
Z^x\ oi PTinUn) ^ini^ Mattbie. 

The Purfijer further pbfeyvj^d ihe Variatioii of* the Law' ot Scotland 
as to the geaetal Rules ^about Witnefles, the ftridncls of which ha$ 
been found inconvenient,, arid have occaiioodd their being laid afide j 
:ts in the C^ of Women Witncf^s, againft whoni the antient Rule wa^ 
general and ftri<StIy obferved, but ;rio w was' out of Ule. . 

Rephed for !2)«r/>, That doirieftidk Servants and Apprentices, or 
Journeymen^ naiphtbc admitted for, their Matters^ in Cafes where theref 
was a Penury* of other Witnefles, as in the Cafe of the Decifions cited ; 
but in th6^ prelent Cafe there could^ be ho Pretence of that fort as to a 
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Quantity of Water runnit^ in an bpto Stream ; and beiides* the Earl 
had called no fewer thdn one and twenty Witneflesi 

In theiame Cauie an Objedrion was moved againft admitting three 
Brothers of the Name of Landal/s, in refoedt that one of them had an 
Interefl in the Cauie^ and had raifed a Dedatatof againft l^urie in re* 
lation to his diverting the fame Water of Kennoway. 

It wis anfwered. That the Ptoceis at LanduUf% Inftanoe was now 
over, he having ^reed with T^urie and dropt it. 

Replied, That though he had dropt his oWh Procefe, yet if the Earl 
ihoula prevail in this, it would have the lame Effc£t that Landalls 
aimed at by his Process of (topping Durie from divertii^ the Water of 
Kennoway. 

AA. :}a.Grakam kn.i The Lords fujiained the ObjemoHs, andreje£fed 
Alt. Alex. BofwiL J the fVttneJfes. 

Lord For glen Reporter. Hall Clerk. 
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Fekiruary 19, 17x4. 


Ctorge Gordon Writer in Ed'tnbur^y 

Ad A I N S T 

John Bogle Writer to the Signet. 

ft 

7 Ames Tweedie Merchant in Edinburgh being Debitor to iVilltani 
Brook and Company Merchants in Ldl^don^ and likewile to Sa-^^ 
muel l)awfon and jeremiah Lupton^ Diligeilce by Horning and Ca- 
ption was i&d agaidl him by Mr.. Gordon FaAor for Brook and Com- 
pany, and alfo by Mr. BogUTvo^tt for l^awfon and Lupton : Mr!. 
Bogle ^ in profecution of his Diligence, being determined to poind the 
Debitor's Goods, was prevented by his delivering him luch Quantities 
As was thought would anfwer the Sums charged for, which he gave to 
"^fhn Robert fon Merchant in Edinburgh, to be Vff^t for the Ufe of 
nis Conftituents till they Ihould be difooled of; Mr. Gordon coming m, 
d few Days thereafter to Tweedie's Stiop in order <6 poind, found no- 
thing therein for his Purpole, hut, underftanding what had been done, 
J(ie arretted in Mr. Bogle's hands, upon which Mr. Bogle caufed poind, 
the Goods in the Poffcflion of the laid John Robertfon, 
\ In an Ad:ion of Forthconling at Mr. Gordon^ s Inftance h6 infifted^ 
That Mr. Bogle Ihotdd be liable to him in Payment of the Sums due to 
Brook and Company, or the Value, of the Goods abftradled; Upon the 
KOis oi Parliament i<Jii and 16^6, fince his Poinding and Payment 
was difappoiiited by a voluntary Deed of the common Debitor ; for: » 
though Mr. Bogle might hive had i legal way of affeding the Goods, 
yet he having negleded that, and contented himfelf with a voluntary 
Conveyance, the Law muft take place, and the Ptdiier^s legal Diligence 
be preferred. 

It was anfwered for Bogle y That the Payment nude by the Debitor 
was not voluntary, fince it was to fecure hlmlelf fi:om a Caption and 
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the bad Confcquenccs of a formal Poinding ; nor was it fraudulent be* 
caufe made to a Creditor equally preferable by his Diligence at the timd 
of the Delivery of the Goods ; and therefore in no IcEfe could it fall 
under either of the Statutes. 

The Lords found. That Tweedie the common ^ehi» 

tor being apprehended by a Caption at Mr. BogleV 

Inftance, might lawfully pay Mr, Bogle, by deli- 

a£'£»^S«} 'tiering him Goods to the Value of his 'Debt, and 

that Mr. Bogle was not liable to repete, on the 
AEis 0/ Parliament i6xi or \6^6. 

Lord *Dun Reporter. Mackenzie Cletfe. 

This Interlocutor was reclaii^ed againft, chiefly upon this Ground, 
That it did not appear that ever Mr. Bogle* s Caption Was put in Exe- 
cution : The Lords appointed the Petition to be anfwered ; but Parties 
agreed. 


EodemDie, 
Cdroiiet Norie^ 

AOAIHST 

Porterfield of that m^ 

* • 

pOrterfield being Cautioner in a fiond granted t)y George How to 
* Coronet Norie^ dated the afth jifrU 16^9, did in December 
170$', before elapfmg of feyen Years from the Date of the Bond, iiib- 
fcribe a Note on the Foot. of it, by which *' He, diipenfed with any 
.** Benefit he might have from the AA of Parliament 16^6 atient the 
" Prelcriptidn of the Cautioner's Obligation, and declared himfelf 
" bound notwithftanding thereof" 

In February 171 3 ^ orter field y/j^ charged upon this Bond, and in 
a Sufpenfion he irffifted. That he was free by the kOi of Parliament 
1696, which ftatutes, •• That no Cautioner Ihall be bound longer than 
•* (even Years after the Date of the Bond, but was thereafter, eo ipfo^ 
" free of his Cautionry/* And that though by the D'ocquet he had re- 
nounced that Benefit, ' yet the Law being a' publick one introduced to 
prevent the bad Confcquences which might follow from Mens Facility 
in binding themfelves as Cautioners, it could not be difpenle^ with. 

The Lords found, TA^^ ^tMkxh€A co$Ud^*Ot di^eHfe with the 
Adt of Parliament ; notwithftanding that it was pled for the Chaiger^ 
That one might renounce any. Beidit incrodDced by Law in his dwil 
favours. y: 

Murray Cletk; ^ 

SlrXfrtf. WalUci for'"* 

the Charger. I 

Alt. Arch. Srewart{ 

)un. , 
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Pebtuary ix, 17x4. 

The Magiftrates of Falkland, 

» 

AGAINST 

Kinloch (f Conland. 

During the Dependence of mutual Proceflcs of Declafatot betwixt 
thcle Parties, the one for afcertaining the Marches of the Lo^w- 
monds at the Inftance of the Town, the other of Property and Mole- 
ftation at Conland'^ Inftance ; Conland applied by Petition to the Lords, 
letting forth, That he was apprehenfiye the Town would adduce as 
Witnefles the Inhabitants of Falklandy Heritors, Tenants, Po|IefIbrs> 
or their Servants, of the Lands, to which a Paftur^e was claimed up- 
on the Lowmonds, and craving, That none of them might be received 
as Witnefles, bpcauie the more extenfive the Bounds of the Lowmorids 
were made by their Oaths, the more enlarged their Pafturage would 
become; f(f that each of thefc Perfons would be deponing in their own 
Caufe, againf): which there was an eftabliihed Objection. 

It was anfwered for the Town, That it was not every diftant remote 
View or Concern, that a Perfbn may have in a Caufe, that will be iiiffi^ 
cient to let him afide as a Wimeis, but only (iich dired: Intereft as 
m^ht give Occafion to (uiped him. That Muntcefs in caufa munici* 
fiiy fiT cives in caufa csvitatis^ tefies ejfe fojfunt ; which Opinion 
was founded upon the /. 7. 5 1. j^ ^^4 cujnfque univerfitatts no-^ 
miney &c. And agreeably to this the i^ords had determined, 13 th June 
f 67X, the Town of Invemefs ^iivaSi Forbes of Culloden^ and lately 
to a Cafe bdtwixt the Town of "Perth and Sir Thomas Monerief. 

The Jjords found. That none could be W'ttneff'es 
'^*'^*!^'**^*J^I^\ ^'^^ had themfehjes the Privilege of Tajfit^ 


^f 


February x^t 1714. 


Dr. Thomas Brishaney 


AC A INS T 


JWr. Thomas Harvey Merchmrt tn Glafgow. 


M' 


I .< 


R. Harvey hariiig. fbme Ground aid^ent to Dr. Brisiaue*& Gar- 
• den-wall in the Town of Glafgow, fubjed to a Servitude of re- 
ceiying the Droppings from the Wdl at the Diftance of five Inches 
ftom it, did, in the Year 1713, enter upon Ibme verbal Treaty with 
the Dodor for the Privil^e of buildii^ a Gavel and ibme part of a 
Side-wall to a Houfe upon me Do<a:or's Garden-wall, and proceeded £0 
^ as to build up a Gavel of twenty two Feet wide, and part of a 

Side- 
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Side-wall ftretching forty Feet in length from the Gavel. The Do<3:ol^ 
apprehending that the Work was carried oh beyond what he had a- 
greed to, made his Complaint to the Dean of Gild Court, where it 
was found proven, That the Dodlor had exprefly agreed to the build- 
ing of the Gavel, and thereupon it Was decerned to ftand ; but as to 
the Side-wall, the Proof of the Agreement being dubious, Harvey w^s 
decerned to take it down on the DocftofsXharges. The DoiSbot, j^n^ 
no 1714, brought a Rcdudion of the Deati cJf Gild's Decreet, upon the. 
Head, of Iniquity and Incompetency. 

It was aniwered for Mr: Harvey, That the t)o6lol- cjould tiot be 
heard on his Reafons of Redudion, in refpeft that he had homologate 
the Dectcet now craved to be deduced, in fo far as he had made a fe- 
cond Application to the Dean of Gild ^ourt, complaining that Mr* 
Harvey had not obtempered the fitft Decteet, and upon that got a 
fecond Order, decerning Mr* Hatyey to take down fome part of his 
Work, as being contrary to the Difedions of the firft Decreet ; and 
for Proof of this AUedgeance there was produced an Extrad of the fe- 
cond Decreet, reciting the Do(5tpr*S Complaint againlt: Harvey, for 
having acJted contrary to the firft Decreet, and praying thjlf he might 
be decerned to conform to it. ' ; 

It was replied for the Dddor, That he admitted the Defcficfife of Hd- 
mologation was good to exclude his Reduction,, ahd allowed that thel 
Fads as laid were (tifficidnc to i^ifer Homologation, if t^ity were pro-* 
Ved; but it was denied that he had made a lecdnd Aprfication in the 
Terms sdledged,- and that the Decreet extracted i$y die Ucifcnder cotild 
not be admitted as an Evidence of it, unlefe'ibrblq Petition dr other 
Writing figned by him were produced, it being .a knoWil Rtdci <JoiI- 
firmed by a Multiplicity of Decifions, that th^ Recital oF^adts in De- 
creets of inferior Uotflrts was no l^al Evidence) '4th February ttf/i, 
Laurie cotm^Gibfon, where the Lords foimd •* an Oflfer Jo .deliver 
''• a Diipofition, in obedience to a Decreet, did infer Hoittoldgatloii of 
" the Decreet ; but found, that the Offer cpufi! not be proven hy the 
*• InftriMnent without tlje Oaths of the infhrimefltity Wi And 

to the fame purpofe, %idi January 1^35, Bell conttz Mow, 30th Jd- 
nuary 163^, mitchelfon ^\v^ Moubray, and 14th 3^1^^1595', Ryce^ 
gum agaii^ Maceuen. ' 

The Lords found i That the T>otipr hady hy ajh- 

' t ' cond'Decreet obtained by himy homologated the 

Ik wuti^Z^ } 'M ^Decreet (raved to be reduced-, and there* 

fore ajfoilzied from the Reduction,. ^ 

7>atrymfh Oerfc. 
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Eodem 'Die. 

Butttytte and others, 

AGAINST 

« 

Blair and Company. 

t 

TN the Cafe betwixt thcfe Parties, marked the 23 d January Jaft, the 
•* Purliiers having infilled for Demurrage at the Port of Greenock af^ 
ter the Ship's Arrival in Scotland^ and when the fourteen Weather Ly- 
work-days, allowed by the Charter-party, were expired, and a Protefl: 
taken at the Mart, and likewife for Expences, the Judge- Admiral de- 
cerned for both I Which being alio iiifoended, it was pled for the Sut 
penders, imo^ That the Proteft was takeo clandeftinely at the Maft, in 
place of being taken perfonallv, %do^ It was taken when the Ly-days 
were not out, became feveral Days had been fo bad and rainy, that 
there could be no unloading. 3?/^, That during feveral of the Ly-days 
there was no Accefe to unload the Ship, by reaion that there yf^trt four 
other Ships at the Key before her, and by the conftant Rule at the 
Cuftom-houfe, no Tobacco Ship can be difcharged till the other Ships 
that have the Birth of her are cleared. 4^^, That the Demurrage fhould 
be modified, becaufe the Ship was at left Expence in waiting at home, 
on account that the Seamens Wages ceafe upon the Ship's Arrival. 5-^^ 
That at lead no Expences ihould be allowea» feeing this and the former 
Cafe were doubtful. 

It was anlwered for the Chargers, That no Protefl: was neceflary to 
interpcl, where the Ly-days were fix'd by the Charter-party, as was 
fovivAiitYi January. 166$ y Charteris conxxz Skiffer\ and the Pro- 
tefl; taken at the ^^ was (ufficient to fhow that the Skipper's lyii^ ai: 
Greenock wa$ not upon his own Concern, but upon the Itipulate Der 
murrage. ^do^ Though a Proof was allowed by the Admiral, yet there 
was no l^al Evidence brought that there was fuch fl:ormy bad Weather 
as made tne unloading of the Ship impradicable, or that th^ Guflom- 
houfe Officers were lo employed, that they could not overtake the un- 
loading of her ; on the contrary, it appeared froin Extradls out of the 
Cuftom-houfe Books, that Ships whicn came in latter were firft difehar- 
ged ; and further, that during the ftipulated ty-days there were only 
Jive in which the Cuftom-houfe bfficers were employed in Bufinefl ; io 
that there were Sufficiency of Days for liveriiig the Cathcart within 
the Time ftipulated by the Charter-party : For it appeared from the 
faid Extraift tnat her Loading, confifting oi^%$ Hogfticads of Tobacco, 
was livered in two Days, and might have been done m one. ^tio. 
The Demurrage fl:ipulated was not of the Nature of a Penalty, becaufe 
the Ship might have lufFered by Storm, or otherwife, more than the Hi- 
|)ulate Demurrage, and yet the Owner would get no more ; and by the 
M juritime Law the Crew could not leave the Snip till flie was livered, 
without forfeiting their Wages, and they muft have their Entertainment 
while they attend. As to the Expences, they were taxed caufa co- 
gntta ; and our Law is anxious that, in Maritime Cafes, Parties lofe not 
their Expences, as appears from ASi 16. Tarl. 1681. 

The 


'• 


Court of SESSION. . 4c 
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The Lords reptlkd the Rea/bHi: 6f Su/penJidH^ and 
found the Letters orderly proceeded for the De- 
murrage at Greenock, ana decerned : And like- 
wife found the Letters orderly proceeded foY 40 1 
Aa. ^a. Graham^ Sterling- of E^fenccs modified by the Jud^e^Admi- 
Alt. i3K/i. r&rhr. $ ^^A ^^» decerned therefore ; and declared thi 

faid ExPiHces JhoUld be in lieu of all Exfences 
both before the Admiral Qouri and in difcujfing 
the SuJ}enfioni 

Dalrymfk ot Murray Clerk. 




i* %' 
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Eodem 2)/>. 

Mr. Walter Sitrtmg and other Creditors Adjudgers of the 
B(bte of BalUfgatty 

GAINST 

The Creditors Anmtdlrenters upon the fata Eftate, 

IN the Ranking of the Creditors. of Ballagdti, a Competition arofe 
betwixt the Adja%ers and Annualrenter^ : The Adjudgers had char- 
ged the Superior, and the Anraiakenters (the Grounds of whofe Debts 
were pri6r to the Adjudications.) had all of them taken twolnfcftment^, 
one prior aiid another pofterior to die Adjudications. ,' . . , . .• 

It was obje<aed tO the Infeftments prior to the Adjudications, That 
th^y Wer6 null, in fo fer as they bore to bo given by delivery of Earth 
and Stone, but did not mention t Penny Money, which is the uliial 
Symbol of an Annualrent. 

It was anfwered. That the Infeftment on the Lands, by delivery of 
Earth and Stone, was lufiicient to ib^e the Annualrent real, and that 
there Was no LiW requiring the Symbol of a Penny Money as necel^ 
lary. The Lord Newhafi Ordinary rebelled the Objection againft thi 
Infeftments, ds not having a proper Symbol, This Judgment was re-' 
claimed againft, but was not determined by the Lords, becaufe the De-f 
termination of the following Obje<aion put an End to the Competition* 
and was lufficient, ad vi£toriam Caufa; to the Aoflualreriters. 

xdo. It was objeded to the Infeftments which Were taken after, the 
Adjudications ahd Charge, That they could af!brd no Ground of Pre^ 
ierence, becaufe, , by the kiOi i66ty an Adjudication with a Charge is 
made equal to an Adjudication with an Infeftment thereon ; for either 
of them makes an Adjudication 6fieduaL: And no doubt an Adjudica- 
tion with Infeftment would be preferable to any pofterior Infeftment, 
and therefore fo fhould an Adjudication with a Charge, according td 
my Lord Stair's Opinion, p.^ll^ 53 a. of his Inftitutions, where he 
^ys, " That after ^ Charge ilo Iiifeftmerlt upoii a volrintaryDi^oiition 

can be granted by the Superior, preferring any other Vdflal to the 

Adjudger." Ana were it otherWue, a Creditor conld not Iccure him- 
felf againft pofterior voluntary Rights ; for what could he do more thaif 

. , L charge 
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charge the Superior : And to (uftain a Charge as fhfficient was a great 
Advant^e, for thereby bodi tlw Pebitor and Adjudgsr was faved the 
Expence of an Infeftnaent. 

To this it was anfwerod* That (eeing the Grounds of the Debts due 
to the Annuakensers wdre prior to the Adjudications, it was impoffible 
that the Adjudgers could retkice thon ; and that feeing an Adjudication 
with a Charge is ib &r from beii^ a r^ Right, that it needs not a ^•- 
cial Service, it could not zoaxpcxt with an Infefcment taken at any time 
which gives a lealR^hJl. As t<> i^cAif 1661 it was anlwered. That ir 
made a Charge equal to an Infeftment as to one Effect only, namely, to 
bring in the Ac^udger^ within Year and X>Vj pari paffu^ but could not 
be applied in a Competition betwixt an Adjudication upon which no In- 
feftment had pafTed, and an heritable Security which had been made 
real by Infcftment : For if the heritable Security was before the Adjudi- 
cation; the Ijttfeftment made the Debt prefer^le, as was found loth 
March 1683, Alkenhead ^qpssSi Nisbet, the 58th 2)^r//K>» of Fako^ 

net's Colledion- . . ^«. 1. , t. ^ 

In the next place it was pled. That there was not, in the preTent 
Cafe, lb much as a formal Charge againft the Superior, there being on- 
ly a Charge agsdnft an apparent Heir who was not himfelf infeft, and 
therefore couM not poflibly graut an Infefonent ; the apparent Heir 
fliould 6^ baye hem chai^ tq enter, and if he refilled, the acxt Su- 
nf>rtor (hould have bccu requited to mter the Adjudger. 


''Ank Suwart tot 

the Ad'iudgers. 
Alt. Ja. leriujftm. 


\ 


The Lards founds That the heritable Bonds and 
Writs in favours of the Annualrenters and In* 
fefters being^ p^ior to the Adjudications y the In- 
feftments on the flights of Annualrents, though 
pofterior to the Adjudications and Charges there- 
«», were tref^rmle to the faid Adjudications. 


February X7, 17x4. 

■ 

Sir llamas Caldery 

AGAINST 

Colin Mackenzie BailUe of Dingwall. 

SIf Thomas purfiied Colin Mackenzie for Payment of certain 5taivi 
due to him by one John Dingwall ^ and the Ground of his Adion 
was, That Mackenzie^ as one of the Magiftrates of ^in^aU, being 
required by a Meflenger to aye his Concurrence in the Execution of 
Letters of Caption againft SixThomas's Debitor, he not only refufed to 
Inarch the Town, but likewifc denied the Meflenger Acccis to a parti* 
cular Room in his Houfe where the Rebel was aUedged to be. 

It was pled in Defence for the Baiilie, imo. That in a Procefe a- 

fkinft him for Malverfation in his Office, the other Magiftrates Ihould 
ave been called ; becaufe any Sentence pafs*d againft a Magifttate of a 

Sorgho in a Queftion that concerned his Office, might eftaShih a Pre- 
cedent 


's 
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Cede&t in prejudice, of the Burgh, xdo^ As to fearching the Town, the 
IkiUk was not obliged to have anv R^ard to fiich a vague Requifitioi}, 
for it was incumbent on the MeUfcnger to point out a particular Houi6 
in wJiicb he MpeStcd the Debitor was. And itio, The Room in tha 
Baiilie*s Houfe» to which the Meflenger demanded Accds, was kt to a 
Gend«mM who at that time was in the Conner v, and had the Key \vifh 
liim» and rberefiMPe, without Letters of Open^doors, the BaiUie did not 
think he co»ld kwfiilty break it ^>m. 

In Airfwer to the firfi. The Piii£ie» cited a Deci/ion, ji^tohaf i* 
^ibA jtHder/iH Provofi of GlaJ^W, 13th j^une 1667, where a Libel 
wa$ ittfbined a^aiilft the Provoft Widioitt catling the otlier Migrates. 
And t& the other fw^ Defences it was aniwered, That Wherever the 
Debitor waS, whether iri the Defender's Houfe or not, he could not* 
without Cohtempt of hiB Majefty's Authority, tefirfe his Concurrence, 
4>y fearching the whole Town if required, and breaking up every Lock- 
iaft Door, particularly a Room in his own Hode, where he was in- 
Ibrmed by the Mefl^nger thit the Rebel linked, as was foimd %d Ju^ 
i66^^ Far^uhdr agaimi the Magiftrates of Elgin. 


Alt. ^4. Mifif€U 


* t 




Lvrnis fiund. That tke Trwefi btmg founded 
mthi Ba'Uk^s pf^tr1>eUBy th^re wai no Ne^ 
eefity ta caU the Htker Matifirstes / dnd fonnd , 
i^ ae^fj" not Sound t^ fear ^ the tbhott tioujei of 
tht Tiwn fi¥ the Rebel : But fmndit relevant 
t& make him RaMe fbr the Ithbt [iri the Caftiori, 
Phat be ^vas rifuifed iy the Mejf<tri^er t9 of en d 
fa¥^kular- koom amd give 1>he Mefbn;gtfr • jfceefi 
thereto, which he refufed^ and that whether the 
Room belonged to himfelf or wai fet by him tp 
anitiher vihftmight havi had^^he' Key thereof. 

Mackenzie Clferk, 


dM^^ 


Tedruary xS, 17144 


T!1ie l^epreTentatives of the Lord Bowhill^ 

'* AC A IK S t 

The CKedftcrt Qf Gala* 


» «• 


THe Lord Bowhill having obtained from the Court of Excbequei', 
to hiixiielf, his Heirs and Afligiiies, a Gift of the Siiigle and •Li&-' 
rent Efcheat of Sir James Scot of Gala, he granted Backbond^ by 
whidi he became c^figed, after paying tlie Expepces of the Q\% and 
of a Debt due to himfelf, and certain other Debts with which the Gift 
Was particularly burdened, to convert* and apply any further Benefit 
from the Gift po the Vtility and Behoof of the RebePs remanent 
Creditors, at the Sight of the Lords ofTrea/kry. 

The Donatar having in his own Lifetime intromitted Wiiii is (fttany 
of the Subjefl:s falling under the Gift as latisfieu the primary and fpe- 

h % ciat 
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ciil Ends of it, his Rcprcfentatives infifted in a Ptocds of Exoneration, 
in which they craved, that it might be found and declared, *• That al- 
'• though Sir James Scdt lurvivcd the Lord Bowhill many Years, yet 
•• they were only accountable for foeh of the Subje&s falling under the 
, •' Gift as were recovered during the Donatar's Life." 

It was pled for the Creditors with whole Debts the Gift was not 
particularly burdened, That the Gift in £tvours of the Lord Bowhill 
was not a Mandate, or Trad of (uch a kind, as to terminate by the 
Death of the Mandatar) but was a Conveyance fi-qm the Crown to the 
RebePs whole Creditors, eflablifhed in the Perfon of one for the Bene- 
fit of the reft ; whidh being once accepted* miil remain a Chaige upon 
the Accepter and his keprefentatives, till the Ends and Purpofes for 
which it was granted were implemented^ 

tt Was anfwered fpr the Purfiiers^ That though the Gift was a Man^ 
date in Truft, yet it appeared by the Tenor of me Backbond that it was 
only in rem fuam, or at moH for iuch Creditors with whofe Debts the 
Gift was exprefly burdened, but could never be conflraed to infer «ei* 
ther Truft or Mandate betwixt the Donatar and the other Creditors, fo 
as to have obliged him to account to them without a Warrant from the! 
Treafury » though there h^ been more in the Donatar's hand than !m- 
iwered the fbecial Ends of the Gift. The known Method in fuch a Cafe 
was, that wnen the Creditors apprehended that the preferable Debts ia 
tne Backbond were paid, they fhould have applied for a fecond Gift^ 
which would have entitled them to immediate Incromiflion ^ainft the 
Debitors ; but the firft Donatar could only be bound to intromk with^ 
as much as would fatisfy the Debts partioilarly mentioned in the Gift, 
and if he had intromitted widi more, he was accountable to the Trea« 
iiiry* 

AUx'.Hay! > Bowhill Were not liable to Diligence. 

Jujiice Clerk. 


ttm 


Eodem 7)ie. 

The Minifter and Kirk^Seffion oi Nortb^Leithy 

A4S A I K s r 
James Law of Hillhoafefield. 

npHe Purluers, as having Right to the Teinds of Hitlhoufejield, 
-■• which, by a Decreet of Valuation in the Year 1(^3 1, were afcer- 
tain'd to feventeen Bolls and a half of Bear, infifted igainil Mr. Law 
lor Payment of the Teind-duty fince the Year 1704, at the Rate of 
the higheft Fiars. 

It was pled for the Defender, imo^ That thoi^h fer errorem ht 
had paid tnole Teinds till the Year 1704, yet having then difcovered 
that he had an heritable Right to them, upon which he was infefr, and 

which 
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which was iatimace to the Fiiriaers, he reMeA"to mdke aif;^ furthSf 
Payments, and they had not fince liiat Time, till now, claimed thefe 
.ireinds ; he 4xras therefore entitled tb the Benefit of k podeflbry. judg^ 
fnent. . • - 

xJot Though he Were lid>le for the Teinds, yet th&y Could bbt \^ 
fated at the higheft, but at the Comminary or Kecbnd Fiars ; which arg 
Jook'd upon as the ftanding Rule for Minift^ Stipends, and Teihds 
payable in Visuals. ' 

^ It was anfwered to tke tft^ That the Defender's Infefhhcnt Wdij ill 
vutue of i Precept of C/are cetfiatJiomMeriot's Hofpkal, in which 
fifGbvaQ: ^t Teinds were thrown in with the Lands ; aiid his Plea tip- 
pti this Kj^t could mean no more tfaati to dday the MittK^er andKirk- 
Sedion, and put them to the Expetice of a Rediidioil. And further if 
Wis dontiettdcd. That the Privile^ of a pofleflbry Judgtaent was hot 
Gompetdtt in. ail A^ian forTdnds, Stair's Inftitittionsy lih,^.tit. ifi 
S 3. which holds in a more particular manner when Minifters have ail 

, To! the !</ it Wa!^ adlweced^ Tfasq: there wds no LaW which made th^ 
Conttii&y Fiars the jLule either for MiitiftierS Stipends or ^afiy othd^ 
Titttkrk Teinds, ; and ftrthinr, that by the <hifiom of the Pirifli of* 
Korth-Uitb and th^ ineighbociriiig Pariihts, the higheft Fiats Wet8 
payable da the Minivers fot iheit ^iftoalt^ ." - ' 

Aft!^?* 6r-Ai« fed.? ^he Lords re^elkd the i)ef0^^^ uil^decmei 
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Robert Miiiderflsori Afirchant jr»;)B4iiibitrgh4 


h. J 


XJm.-,^fpr^tt beuffi a Creditor :^.^/W^<p;of:^<?/?;f,3rttliiilptcd to 
*"^* poind the Houfhold Plenifliing attd other ij;Kt>yeabte£f&dt8 in thtf 
Poflcmon of his Debitor ; but the Meflenger wai ftopt by one CraWt 
as Fadtor for Mander^on, who Ihqw'd. a ^enend Di^oflcioA fismX0i 
{6 Mr. Mandeffion of all his moveable Goods, dated Annd if 14. 

Mr, Chrdoif inrifted againfl Manderfton for Payment of his Debt, 
Qpoh the foilowit^ Ground, That the Di^ofition was limulate aiid 
firaudulent,. Tofts the- (^ommon Debitor havingNcpndn^ M/^e Pdfl(dP 
fion from thie Year 1714 to' the Time of die Poincliing in A^ril ifz^i 

There was an AOc before AnTw^Q nronffunced ; and at ddvifing thS 
Proof it was pled for ,t;he ^tfiiei', Tn^t the Pefe|idet ot^t to be nable 
for his Debt, it being eftablii^d .1}y -a Nmnbei' of .Dec^ions that iiicll 
was the Effect of flopping of Ppindit^, . pti pr^e^ce of .D|Q>o|it^^ 
TttentAfopfftene^ andmat l>ecahfe'of tiie pfrfffiftpdTfuud ih tiie Dif 
ponee, which fubjeds him to Pffjr^ettt of Daihigi^ U» i!h^ l^eifoa def 
fiauded<.---' ■ •• '• ^' ■ - \^ >> • • . 
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It was anfwered for the Defender, That thot^h fiich might be the 
Efk6t of (lopping of Poindings i^on gratuitoas and fimulate Diipoflti- 
ons, yet where a Diipofition was granted fbt an onerous Cauie, as in 
the prefent Cde, cither for Payment or Security of a juft Debt, no 
Fraud cbutd be pfefomed from the Difbonee's Indu^noe to die Debitor 
in allowing him to poflefs ; and the Diiponee's afterwards infifling on 
his Claim of Property againft a Creditor who would poind thde Goods, 
could not by any^ Law, known with us, (iibjeifl him to the Payment of 
that Creditor's Debt, tiio. The Corns of the Crop lyxx and the 
young Cattle could not fall under the Defender's Diipofition in the 
Year 1714- i^io. The Lords FacJtor, who appeared at die fame time 
with a Pefign to flop die Poinding upon account of the Hypotheck, 
did thereafter feize and diipofe of thdh very Goods ; and therefi>re the 
Defender could not be liable for them. 4^9, The Defender's Eadlot 
had no fecial Orders to flop the Poinding, or produce the Di^po^ 

firion. 

It was replied for the Purftier, That whether the Corns or young 
Cattle fell under the Defender's Di&afition or not, yet he was liable, 
becaufe, under pretence of his Dilpoiitibn, hej(creened thefe Goodi 
from poinding, and the Lords Fadior did not interpoie to flop the 
Poinding pn account pf the Hypotfaeck. And Jafify^ Mr. Craw^ be- 
fides his having a Fadory, was entrafted with ±e prindpal Di^ofi* 
tion, which was fufficient to prefiime a Mandate ; and duarcfbre mult 
fubjeA the Defender. 


The Lords found the defender liable^ hy 

of the T^ijpojition libelled granted by the common 

debitor to him ; and founds that the Meffen^er ha-^ 

ving proceeded to poind and appretiate before the 

- * defender produced the ^i/poftion^ that he was on- 

Aft. 34. Grdbawn ly liable fir the Value of the Goods poinded and ap- 

tt^^^^^SLz fretiate: But found the Producing of the faidTnf 

Advocatus. J pojttion could not have barred the Mejfenger from 

poinding theCorns and Hay which was ofC^op lyxx^ 
the ^tfpojition being of Hate 1714; and repelled 

the T^efence founded upon the Mafter's Hypothec k. 

• . • * ^ •■• 

Lord Milton Probationer, Reporter. Juftice Clerk. 

\ .Sec the ajd ^m 1714. 
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Eodem fDie. 

• • • 

Mr. George Crawfurd Minifter bf Stoniekirk^ 

AGAINST 

John Maxwell of Ardwall. 

THe Pfnihes of Stonieki^k^ CUftfsut juid To fear ton were about 
the. Vear 1618 united into. One, unijlef the DeHgnation of the 
Tarijh of Stoniekirk: Mr. Crawfitrd, the prelent Minifter, infifted 

... in 
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in an Adiort of Declarator of his Right to the Giebe of Tofcarton a- 
pca^ ArdwaU\ and in fopport of it produced the following Writs. 

imo, A Warrant from the Presbytery of Stranraver, in June 1649, 
to two of their Number, to repair to the Glebe of Tbfcarton, and give 
Pofleffion thereof to Mr. James Laurie then Minifter at Stoniekirk. 

xdOy An Inftrumcnt of a Notar, bearing. That the Minifters therein 
named, in virtue of the laid Power from the Presbytery, gave the Mi- 
nifter of Stoniekirjk TifeJ/on, State andSafine in t he Vicar" sMaufe 
<>f Tofcarton and Glebe thereof., 

^ti<r, A Decreet of Sufpenfion at the Inftance of the Minifter, againft 
Macculloch of My reton. Proprietor of the Lands of ArdwaU, who 
had foipended the Minifter's Chaige, upon this Ground-; That when 
the three Parilhcs Were united, the rdpeaive Heritors coUeded Money 
iand purchafcd a iuffident Glebe adjacent to the Manfc of Stoniekirk ; 
whicn Fa<a was referred to<he Minifter's Oath, and he deponed nega- 

4W, An Inftrument ©f Poflemon, bearing. That Alexander Mac^ 
culloch of Ardwall had given Poflfeflion of the laid Glebe to the Mi- 
nifter,, dated 6th February i6,jo. And /a^. He produced a Tack 
Tet by die Minifter to Alexander Macculloch, therein defigned 0/ 
Ardwall, which Tack was for one Year, and bore 5- /. Scots of Mo- 
ney-Rent tind three- P^cks Meal of fVi^tonMt2&at\ which the Pur- 
fuer alledged the Mmifters of Stomektrk had been in ule to receive, 
though hehimfelf bad been dilappointed of it in a former. Proceis. 

It was objeded by Ardwall, That the Titles produced for the Pur- 
(iier were not fufficient to found his Declarator of Property, or ro com- 
pete with hito a fingafetrSucccflbrr who wftS-«ot-bound t o kn ow ef a* 
ny latent Deeds or Decreets taken out j^ainft his Predeceflbrs who hap- 
pened to b6 obnoxious, and obliged to yield to the Ncceflities of the 
Times : That all thofe Deeds were long ago prefcribed, and that the 
Puriuer himfelf could not pretend that ever;.ltt; or fiii Predeceflbrs in 
Office, had been in Pofleflion fmce the Year 165-0 ; fo that they were 
excluded by the n<^ative Prefcriptibn. 'i.do. That the Defender bad 
pofle(Jod„th« Gra\)hd m itjueflionL upf^a*^ by virtue of 

Charter and Safine, without any Interruption. 

It was anfwered for the Purfuer, That from the Year 16^0, which 
was the Date of the Tack, it muft be prdumed that the Heritors of 
Ardwall retain'd the Pofleflion by tacite' R.elocation ; and finpe .the 
Polifcflion was b^un in that Manner, it could not be inverted and a- 
fcribed. to any other Title. As to the Prelcription founded on for the 
Defender, it was anfwered. That for any thjng ne. had produced, he ap- 
peared to be no more than a naked Pofleflbr, and fo could neither pro- 
pone the negative nor pofitive Prefcription ; for by his Documents it 
appeared that the Ground in Controverfy was a Vicar's Manle, and con- 
Icquently a Icparate Tenement from the Lands of Ardwall, and could 
not be Part and Pertinent of them, and therelbre no Right to the 
Manfe could be acquired by forty Years Pofleflion of the Lands of 
Ardwall, becaule of the want of a Title to found the Prefcription. 

To all which, it was relied. That tacite Relocation could never be 
fofhuned, where' there was no Deed of Poflfefllion 'for die Space oif .forty 
Years after expiring of the Tack, from whence the tacite Relocation 
was to proceed, xdo^ Tacite Relocation does not take place betwixt 
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the Heir of the Tackfinan and the Setter, till once it is acknowlecked 
by mutual Confent, /. 14. jf- locati. ^tio. In the prcfent Cafe it 
wouTd be abfurd to pretend that the Proprietor of Ardwall poflcflal 
by virtue of tacitc Relocatibn, fince in the Year i66o Epifcopacy was 
eftabliihed, by which all Deeds flowing from Presbyterian Miniflers 
were efTecShially fopite ; and neither Mr. Laurie^ when he was resto- 
red, nor his Succeflbr Mr. QamfbeU^ pretended any Claim to thi$ 
Glebe. As to the Defence of Pfefctiption, it was qualified in thij 
Manner, That the Heritor of Ardwall had pofleded the Lands of 
Tofcarton^ whereof die Ground in queftion was a part, for the Space 
of forty Years,- by virtue of Charter and Safme, before Commence- 
ment of this Procefe; and it was contended for him, that his Title wa$ 
good, fince the Ground lay locally within the Barony ; and thoi^h i% 
was appropriate to a Ipecial Ufe, yet when that Ufe failed, it returned to 
belong to the Barony. 

The Lords found. That the documents froducei 

were Jufficient to Jhow that there was a fepA- 

ratg Glebe out of the Lands of Ardwall to the 

ik* ^JJ'T£2wTi\ M^^^^^ Tarijh i^/Tofcatton: But found, that 

M wA.i Trefcrtftton might run, notwithftanding thai 

the defender and his Authors were not fhe^ 
eially infeft in the faidGiebe. 

Lord Newhall Reporter. ^alrymfle Clerks 

0mmmmmmmmmmmmahmmmmmamm^mmmmmmmmmi^m$mmammmmmmmmmmmmmmmmmmmm^^ 
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JuHf IX, 1714. 

The Creditots of Roderick Forbes of Bruxy 

AGAINST 

Sir James Gordon of Park and James Erskine Brother to 
Pittodrie. 

IN the Rankii^ of the Creditors of Brux it was objeded to the Ab- 
judications produced by Sir James and Mr. Erskine ; imo. That 
they were led for Sums which were not in their Perfbns at the Time 
when they charged their Debitor's Rcprefentative to enter Heir in ge- 
neral to nim ; and therefore as to fuch Sums they were void, ^d9^ 
That the Charter from the King under the Great Seal, upon Mn 
Erskine's Adjudication, * was void, as flowing a non habente pot e flan 
temy in refbe^ that the Lands held of the late Earl of Mar\ and on 
the^ 1 8th June 1718, at which Time the Charter was expede, the 
Rights beloi^ng to the iidd Earl were by the A£i quarto Georgii Tcft-' 
ed in the Penon of the Commilfioners of Enquiry. 

1?'*!%K*'} ^^^ Lords fujiained both Objections. 

Mackenzie Clerk* 
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June 17, i;i4. 

* 

Margaret Ker and Mr. Thomas Linn'mg her Hustaodj 

AGAINST 

• * • 

Anna Ker Lady Kerfland and her Husband, 

nObert Ker of RerJlanA was forfeited Anno 166^, and di^d ih the 
^ Year 1680 ; thereafter his Spoufe Barbdra Montgomery deceased 
before the 1688, leaving behind them one Son and three Daughters. 
The Son, who had the Benefit of the Adt refeiflbry, and alfb by a Ibev 
cial Ad: had Acce(s to Repetition of all Bygones intromitted with by 
the Donatar of his Fathet's* Forfeiture, made a Settlement of his Eftate, 
and died Anno \6<)%. His Sifter Anna comin-g to the Succeflion, Ihe 
and John Ker her Husband confirmed themlelves Executors to her Fa^ 
tbcr. Mother. and Brother, in which Teftament, amongft other Thii^s* 
were given up the bygone Intromiffions had by the Donatar with the 
Rents of the Eftate of -^^r/7^«^* 

* Mrs. LinniHg, one of the Sifters, having been provided by her Fa- 
ther in a Portion, which (he recovered from her Sifter Anna and her 
Husband ; upon Payment Mr. Linning and Ihe granted a Diicharge^ 
hot only of that PrOvifion, but likewife of all Intereft they could have 
to the Etectttry of her Father or Brother. Thereafter Mrs. Linning 
and her Husband brought an Adidtl ^ainft Rerjland and his Lady for 
Payment of their Share of the Mother's Executft, ccnfiftin^ of k Tfcird 
of the Rents of the Lands of Kerfland, froA the Time of her Father's 
Forfeiture to his Death, as belonging to her Mother Jure rfliSa ; as 
alio of a Third of the Rents, from the Father's Death till the 1688, to 
which her Mother was entitled by her Terce: Which Subjeds the De- 
fenders had recovered fronii the Donatar. 

It was pled: for the Defenders, iW, That the f^fifiid CkinIS were 
cut off by the Generality of the Difcharge above mentioned- .i4f*> That 
the Relid: had no Intereft in the bygone Rents intromitted with by the 
Donatar, fince flie died before the Adt refciflory; and therefore the 
Purfoers could not claim in her Ri^ht. ^tio, Kjr the Ad relciflbry the 
Bygones were provided only to the Heirs of the forfeiting Perfons, and 
coniequently neither the Reli A nor yotinger Children had any Hl^i* l?»t 
filch Bygones fell to the Perfon whWr lucceeded as Heir in irfsfmbilibus^ 
who was the Brother, and whoft Succeffiofi the' Pui!fuers had expjfelfy 
renounced. 4?^, The Relid's Share of Moveable? muft be cbhltdered 
as the Husband's Circumftances were at the DilSbltition of the Mat; 
jiage, and the Terce could only take place with rifpedt to die Laads iii 
which the Hmsband died infeft ; but lo it wais that When Kerfland Aied 
in the; 1680, he had neither Right to the bygone Rents, nor to the Lands 
themlelves. '^ 

It was anfwered for the Purfuer* to the i/?. That die Subjeft could 
not cojne under the Difcharge ; for ditey did hot claim as Executors to 
the Father or Brother, but only to the Mother. ^ l^o the %d. That the 
Forfeiture being refcinded 'ex juflitia, tjhe Right of every Perfon revi- 
ved as if no fiich Forfeiture had been, and Repetition was competent to 
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every tthe lefed thereby. Nor does it make any Diflercnce that the ke- 
lift died before the Reftitution, Ihe and her Heits being teademperfifta. 
in Law ; ahd the Reftitution relpeded the Right, and not the Per- 
fon. To the 3</, That the A<a makes no Difference betwixt the Heir 
and youfiget Children \ fbr though the Word Heir be nfed iii fomc 
part of the Ad, yet it is not to be taken in a limited Senfe, as contra- 
diftind to nearefi of Kin, but in general of every Succeffor called by 
La^ ; foi yotinger Children arc alfo Heirs in Moveables t And that 
the kOt had an Eye to the Security of the Wives and Widows of for- 
ieited Petfons, appears from the fpecial Claufe in their favours rcftoring 
them a»inft Tnu^dions made with Donatars or others for their Life- 
rents : So that if they had Right to rcpete even contrary to a Tranfa- 
diott, much more were they defigned to be fidly reftored where they 
were not excluded by one. Lafy, They murt have undoubted Right 
both to the Rents claimed jure reliit^ and* in right of Terce ; for 
though the forfeited Perfon died before thtf Reftitution, yet it drawing 
back to the Date of the Forfeiture in all its Codcquencesj the Husbaiul 
muft be prefumed to have died in the Pofleffion both of th« bygone 
Rents and aUb of the Lands. 

The Lords found. That the ^ifcharge did not ex- 
tend to this CUimi and that the Refrefentatives 
of the Reliei of the forfeited Terfon had Right 
kBt. ^t. BtfiuiL t to a Proportion of the Bygone itentSt as her jus 
Alt ^nd. M*ci>wa.S j,^j.^gg andTcrcc, notwit^anding her "Death be^ 

fore the Revolution, . 
Lord Cullen Reporter. Murray Clerk. 
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Modem 2)/f 4 

Mary Turnbtdt^ and Elizabeth Atkman her Mothef ahd 
Tutrix, 

James TurnbuU of Cttrrie* 

Tumbull infifted ^ainft her Brother James for an Aliment, 
as^due to her in virtue of her Father and Mother's Contrad: of 
Marriage, whereby, •• in regard the Lands and Barony of Loquhart 
were provided to the Heirs Male of that Marriage ; which £dkieing» 
to George TurnbuU (the Father) his other Heirs Male of any fob- 
iequent Marriage ; which failzieing, to the Heir^ Female without 
Divifion: Therefore, and for a fuitable Provifion to the Datghters 
to be procreate of the (aid Marri^e, who ihould not happen to fiic- 
•* ceed to the Eftate,' the laid George TurnbuU obliged himfelf to pay 
«* certain Sums to the daughters at their rejpe Stive Marriages 
V or Ages of eighteen Tears, extending to ijjOoo Merks, if there 
«« were three of them ; and in the mean time to educate, entertain 
•< and bring up the £dd Dai^htets ia Bed, Board and Literature accord- 
*« ing to their Rank and Qiulity/' 

The 
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The Purfiier fiibliimed. That fhe was a Daughter of the Marriage 
who cotdd not fucceed, by reafbn of her Brother's taking the Eftate ) 
and therefore, is fhe was entitled to her Portion, fo Ihc had a Right td 
be ahmented in the meah time, in yiiftiie of the Glaufe above recited. 

It was anfwered for the Defender, That fince the Claufe of Aliment 
was connected with that which provided the Dai^hters to certain Sums 
of Money, the Aliment could not be due, unldsthefe Provifions could 
likewife take place ; but it was obvious from the Claufe, however unac- 
icutately worded, that no Provifions were due to the Daughters unleS 
in the Event that there was no Heir Male i For thefe Words, who 
JhaU not happen to fucceei, could not r^ard the Cafe in which an 
Heir Male of the Marriage exifted, becaufe in luch a Cafe they could 
beither by Law, nor by the Scope of the Contract, have any Chance 
of focceeding; but as in certain Events the Law, as well as the Con- ' 
trad, gave thefe Daughters a Hope of Succeffion, their Provifions muft 
be reftrained to liich Cafes. 

it was further pled. That It could hot be fuppoled the Parties c6n^. 
trading would agree to lay fb heavy d Burden as 15:^000 Merks, in fa- 
vours of Daughters, upon an Heir Male of the Marriage, po(I^ of an 
Eflate of only 2400 Merks yearly, cQ>ecially when no Provifions were 
made for younger Sons, however many of them might have exifted. 

Repliecl for the Purfiier, Thati by the cxprefs Words of the Contract, 
fee was entitled both to her Portion and Aliment, which being dear 
fh)m the Words taken in their natural and obvious Meaning; there w^ 
ho place fbr conjedural Arguments from what was ordinarily done in 
other Contrads ; ioi nothing could hinder a Father to give Provifions 
to his Daughters, even when a Son of the jGuxlc Marriage was to foc-^ 
ceed : And though there fhould be Inaccuracies, and Blunders in odief 
Claufes of the Contra(9:, yet that could not afibrd ahy'Reafi)n for cva-^* 
cuating the Force of a clear and exprefs Claufe conceived in the Ptrr- 
foer's favours ; and the Father might have had many Reafbns for pro- 
viding his Daughters, which did iv>t induce him to make Provifions fo# 
die younger Sons of that MatriagCi 

* ' ... 

The Lords found, ■ that the Ctaufe in the Contra^ 

of Marriage obliging the Heir to aliment the 

AA. ch: Arttktnt &p daughters ^ did not take place in this Cafe, finck 

Aif d«/fX &?• ^^^'-^ ^'*<^ e>i*fi ^^ ^«> Mkle cfthat Marriage : 
j». rumimgi > Without prejudice to the Tiirfuen iiy itt/ifi fdt an 

Aliment for her '[Daughter ex jure naturae. 

Lord Newhall Reporter. Murray Clerk. 
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Eodem 7)ie. 
John Stewart of ^ifcog^ 

AGAlttST 

Cornelius and James Robertfbns. 

IN a Procefs at Afco^s Inftance againft the Defenders, as being guilty 
of beating Jam^s Johnfton a Meflei^er employed by ^fcog to exe- 
cute a Summons of Deforcement in the Ifle of Bute, a Proof was al- 
lowed ; and Johnfton being adduced as a Wime(s by Afcog^ the fol- 
lowitag Objections were made againft his being admitted : \mOy That 
he was the Perfbn injured, and therefore was prefumed to retain Re- 
lentment : And in (upport of this Sir George Mackens^ie^s Authority 
Was cited. Tit. Deforcement^ 4iumb. 5*. where he &ys. That a Mep 
fenger is not admitted in a^eforcement to froije an Injury doni to 
himfelf. tdo^ It was objeded. That the Mdflenger had given partial 
Comifei, he having wrote a Letter to Afco^'s Doer, informing him of 
the Aflair, and advifmg that a Complaltt mould be made in order to 
procure him Adythment and DamageSv. ^tio^ That he might be a Gain- 
er in the Caufe, as the Peribn entitkd to the Dami^s. 

It was aniwered, imo. That this was not an A^on of Deforcement 
puriued either by the King's Advocate or the Party injured, but a iiiRi^ 
mar Complaint at Afco^% Inftance upon reiterated Ad:s of Oppreflion 
and Violence : And Sir George Mackenzie in the Place cited adds^ 
that this is an arbitrary ^eftion $ and in this Cafe the Meflengef 
Was a nec^llary Witne6. \do^ The Letter mentioned could not infes 
partial Coun/ely it containing only an Account of what paft, but did 
not tend to inftigate Afcog to make his Complaint ; nor was the MeA 
ienger prefeiu: at any Conmltation with Afcog upon this Head^ nor e- 
Yer offered to depone in his favours, from which Circumftances only 
partial Counfel could be inferred. ^tiOj The Medenger could not be 
Gainer, fince the Complaint was at Afcog's Inftance, and concluded 
Damages and Expence to- him only. 


9 »■ 
Aa. ^0. mmUbS. X ^^^ Lords refelkd the Objeffions, and allowed the 
Alt. Arch, Stewart, J Witncfs to be rcccivcd. 

Lord Tolton Reporter. 


June ^o, 17x4. 

Elizabeth Mackod and Patrick Douglas her Husband^ 

A Q A I N S T 

iVr William Gordon <?/ Invefgordon tf»^ Alexander Gordon 
of Ardoch, 

UPon the a^th of October 1704, a Bill for 800 Marks was drawn 
by John Gray of Newtott, upon and accepted by Andrew Rofs 

younger 


1^ 


Cour$ of SESSION. 53 

yottoflct of Balblair, payable at Martinmas thereafter to Sir fVilliatH 
Gonhn^ or Order, for Value of him, who indoried it to his Brothcf 
jilexander Gordon likewife for Value, ind he. teindorfed it* without a 
Date, to Alexander MacUod ^aid John JVatfon for Value of them t 
The Bill was protefted the nth December 1704, rcgiftrate the ixth^ 
Horning was railed the 13th, execute the 14th, and Caption taken out 
the jth January i^of^aU iti Ardtfcb'i Name againfl: Mr. Rofs the Ac* 
Cepter. 

The Purfueir and her Husband havijig got Right to the whole Suin ifi 
the Bill, in/Uled in an AiStion of ReCot^e ^aini^ Sir William and Mr. 
Gordon, 

It was pled in Defence, Th^ {i^ppo(tng th6 Indorfatioh by Ardoch 
to have been for Value, yet no Recourfe was cobipetent againfl: him pi? 
Sir William^ becaufe the Puriuer's Authors oi^t to havQ proceeded to 
put the Caption in Execution, (ince they had accepted of an Indoriati- 
on to a Bill, after Diligence had been tailed and carried on fb. far ^ 
the Indoi?lcr, ahd the rather that the Accepter Uved in the Town of ^- 
dinburgh with them, and w^ in a publick Office, tdo^ If they had 
done any further biligehce, they ought to have advil^d the Indorfcri 
that they could not recover Payment. 

It was, anfwered i^^. That ati Indoriation of a Bill fot VaittCi Ihb- 
jed:s the Indorfer tb' an Adtion of Recourfe- ; for where ir is otherwife 
intended, and the Indotfer relblves to b^ firee* ^ the^e is always adjedied 
to the ludot&tion this QuaUty, * ^/ifi&d«^ RecoHtfe. xdo^ Since the 
Bill was protefted in Ardoch^s- ^fame, it ihuft rationally be prefumed 



paid Wdg! 

fef a Bill, after Horaidg and Capcidn^wtfre raifijd agaihft the Accepter : 
And as to the Notification of wnat they had done, they had m^e it in 
-z more fbiemn Manner than ordinary, for within ten Months aft6r the 
Term of Payment in the Bill, a Summons at their Inflanoe Was execute! 
j^ainft tiie Defenders, and likewife the Drawer ; and aldio^ the Sum- 
mons-was Blank, a$ wa3 the Cuftom at that Time^ yet it iiitift be pre- 
fumed to have been for this Recoitrfe,'iince the Defenders could not 
,condefeend upon any other Ground of Adioli IV&i Macltod and fVat- 
/on had acalml them. 

Replied] for the Defenders, that the Bill and Pxoteli hatkgte^m 
die diiach :Qf ^ecem^r^ it was dettain that at that Time there was no 
Indor&tiodi to the Purfuei^ Authors, elfe the Regiftration would have 
bore iti; .And the Horning being Jraifed liext Day, and the Cstotion in > 
few Days thereafter, all ih the lndorfer*s Name, it muft reafonably be 
ptefomed thai: thefe Diligences Were ufed befor^ die Indorfation, and 
delivered tip wkh the Bill. As to the intimation, it was replied, that 
a ^ihaok Siummons was tid more than a genetal Intimation that the De- 
fenders were called to anfwer to what fhould be therdafrer libelled ; and 
this Summons never was libelled, nor any Procedure made therein, and 
therefore could not be regatded^ 

The Lords jhundy That frm thi ^aUs of the 'l^Hh 
genciiy and that they 'itiere in ArdochV Name^ if 
li/as to be frefitmed the indorfaiion to W^fon at^ 

O Macleod 
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Macleod Was fdfieriot thereto ; and that they were 

bound to put the diligence to Execution, and ad- 

vi/e the IndorfeYs of their Hot having recovered 

ktt. M. DiAirymk^ payment / jindjfbUnd it not proven that they had 

iir'i^Biff ^ /*^ *^^ "Di/igente in Execution ; and likewife 

found. That the Blank Summons at Mideod and 
WatfonV Injlancti execute in September i^^oj, was 
not a /uffictent Intimation, and therefore found the 
Indorfers not liable in RecoUrfe. 

The Puffuers tedaimed, and founded upon certain Letters wrote by 
thj Drawer, and by the Accepter and his Father, to ihow that the De- 
iign of the blank Summons was known ; and hkeWife they craved Sir 
i^illiam and Mr. Gordon's Oaths as to their Knowledge of it : But the 
Lords had no R^ard to the Letters ; and the Defenddrs having depo^ 
ned negativii they adhered. 

Jujlice Clerk. 


•L.^ 


June ±3, 17x4, 

Ludovtck Brodie Writer to the Signet^ 

AGAINST 

George Dunbar Merchant in Edinbiirglii 

MR. Brodie being bound as Co-pdndpal with Sir James Sinclair 
of ^uHbeath and John Sinclair ofVlbfter^ in the Year 1719, 
to Bruce of Clackmanan, they granted him a Bond of Relief, ^^ Obii^ 
'^ gii^ themfelves to^ relieve him betwixt and the Term of Lammas 
*' thereafter, and ibr thatEfiedt to pay the Money to the Creditor be- 
'' twixt and the (aid Term, and to Retire the Bond, or deliver to him 
a fidficient Diichaige of iV And by another Claufe in the Bond, 
Mr. Brodie had Power, in cafe df theif not paying or relieving him, 
as £dd is, to raife and execute all manner of Diligence perfimal or 
real againft them, even thdugh he ihould not happen to be diftreded 
for Payment/* This Bond was regiflrate by Mr. Brodie^ and there- 
m>on he railed and executed Letters of Homing, and iq»on the xxd of 
July tyx^ he arretted in the hands of one Dempfier^ who was Debt* 
tor to Sir James, 

George Dunbar being Creditor to Sir James in Bonds of borrowed 
Money, did r^ifbrate the fame, and raifed Letters of Homing, in vir- 
tue of which he likewife arretted ixi^empfter^s hands upon the 14th of 
Augufij Year forefaid. 

In an Adion of Forthcoming, Preference was craved for Mr. Brodie^ 
as having the prior Arrefbnent. 

On the other hand it was pled for Mr. Dunbar y That though hi& 
Arreftment was potterior, yet ne dight t6 be preferred, in rdpeS that 
the Ground of it was a Uquid Debt, for which he had ready Execution 
by Poinding or otherwlfe> whereas the Grpund of Mr. Brodie^sKrx^ 
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mcnt was a Bond of Relief ad fa£fum jf^rifjiandum, and not fof any li^ 
quid Sum ; fo that he could have no far at a extent id, fmcc both his 
Debt and Arreftment were in effed conditional, and remained fo, till 
either he was diftt-cfled or had made Payment, neither of which had 
happened^ And though by a Clattfo in the Bond he was allowed to uft 
all manner df Diligence after the Tewn of Relief, whether Jbe was di- 
ftrefled oi' hot, yet that Claufe Wis only exegetick of the former, and 
gave hiiii nothing neW ; and if the Bond ifiuft be conikiered as a fimplc 
Bond of ReUef, he dbuld only charge Sir James with Homing and 
take him With Capticrti, till he Wisis relieved, but could not proceed to 
poind his EfFeds, for which the Letters of Horning gave no War- 
rant. 

Anfweted fot Mn JBrodU, iThat the Ground 6f hi^ Atreftment wai 

equally liquid, fince his Boiid of Relief did liquidate the Sum to be 
paid, and Sir James was therfcby obliged to relieve him betwixt and s 
terrain Day \ Whidh h6 contended was as (hong an Obligement, add 
ihould have thfe lame EfJe<9:, as if Sir J dines had bound himfolf to pay 
th6 Sum in the Bond to Clackmanan to him the Cautioner, in order to 
op^^te his kelief betwixt and that Time; for this was no more than i 
Clauie oiF Stile, and is implied in the Nature, of the Thing, otherwifo 
Bgnds' of Relief might be eafily rendred inefiedbial : And a Bond of 
Relief, Upon which Arre(bnent has followed, is as habile a Ground fof 
a Decreet of Forthcoming as any other liquid Debt, 

• * . ' 

'£:f^%tt'"'} the Lords f referred the firfi ^rrefter. 

*Dalrymfte Clerk. 


Eodem 


Sir Geoirge freir of Blackwood^ '~ 

AGAINST' ■ •: 

William £<?/•/ e/" MarcL 

Sir George having charged the Earl upon an heritable Bond of t^eii; 
fion, which he had obtained from bis Lordihip, for 15*0 /. Sterling 
yearly during Life, which proceeded upon this Narrative, ** Out of 
•' the entire Friendihip and Relped: we have and carry towards Sir 
*^ George Weir of plackwood bur Couftri, aiid considering that he 
^^ has the Truft and Man^ement ^ of our AfHiirs and £fl;ate (Committed 
to him by our Letters of Cbamberlainry, and that be has no Al- 
lowance therefore granted by us, and for certain other onerous Cau^ 
*• fes and Confiderations known to our ielf, tScT . . 

The Earl fufpended and raifed Redudion of tihe Bond cipph uie foir 
lowing Grounds, \mo. That the Bond being granted for Chamberlain^ 
fee as the onerous Caufe of it. Sir George having deforted that Ofiice, 
could have uq Title to the Salary ; and uiough Triendfliip and other o- 
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nerous Caufes in general were mentioned in the Narrative, yet thefc ge- 
neral Words coidd go for nothing ; and the particular Caufe afligaed 
niuft be uttHerftood to be the real Motive for making the Deed, unleis 
the Party claiming under it could bring a Proof of other onerous Caufes« 
As to the Words Friendjhi^ and Rejpeit, they might be the Cauie of 
making the Salary greater than dual, but that a Salary was at all grants 
ed was on account of his accepting the Office of Chamberlainry. %do^ 
That the granting the Salary to Sir George during his Life was ^a very 
palpable Inttance of Impofition, fmce Sir George was not on the other 
hand obliged to Attendance during Life ; . and in £u3: Sir George de- 
ftrted the Service. 

It was anfwered for Sir George^ That the principal Caufe of the 
Penfion wiis the EarFs Love and AffeSiion to him, land the Letters of 
Chamberlainry were only an incidental part of it, which appeared jfrom 
the Penfion's being during Life, and was to ceafe in no Event but of 
Sir George's attaining the Eftate of Blackwood^ when he would not 
need &ch a Doioiative : That the Earl's beirig major fiiens f& frudens^ 
removed all Pretence of Circumvention or Impofition : That Sir George 
had not voluntarily deferted the Care, of the Earl's A&irs, but was viOf 
lently forced away 6om hiuL 

Id. Atth. a4Mil*f» fcal Tbe Lords repelled the Reajbus 4>f SufhenSm 
Alt. i)«». r.r*«. i andRednnion. 

Lotd ToltoH Reporter. Cibjbn Clerk. 


Eodem 'Die, 
« 

John Gordon Merchant in Roterdam and his Fa^or, 

' AGAIHST 

Robert Mandetftpn.ilif^rir^d^^^ in Edinburgh. 

% 

MR. Manderjion reclaimed agiunft the Interlocutor pronounced the 
loth of June laft, and contended. That r it appeared from the 
Proof that his Fador had no Defign to ftop the Poinamg ; on the con- 
trary, that it, was all a plain Contrivance of the Purluer's, by a fimulate 
Poinding, to enfiiare the Fad:or : For, imo^ Craw the Fa(ftor canafe 
jiot untu he was lent for. xdo^ He did not produce the Dilpofition un- 
til it was asked for by tbe Purluer and his Fador, and then only gave 
a Copy of it, at the Defire of the Notar. . ^tio. He reftifed to taJte In- 
Ibruments upon producing the Dilpofition, 4;?^, He did not compear 
at the Poitfding, but only met with rfie Meflenger in a publick Houfe- 
5^(7, SeVeiral of the Witnefles, concurred, that the Purfoer's Inftrument 
upon the pfttended ftopping of the Poinding was taken after the Fador 
went out of the Ropm ; fo that he had no Opportunity to anlwer it. 
6to, It was proven by concurring Teftimonies, that the Puriiier told 
the Lady Tofts to take her Plenilhing out of the Way, for he had no 
Defign to poind it ; from which it would appear that his Defign of 
Poinding Wiis all a Sham. ^ 

It 
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^ fe was anlwered for the Purfoers, imd, That the Fadof had beeA 
Ifent for by the Lady^ TofiSy which illewed that he adled in concert 
#kh her. xdo. Craw faid, That he had in his Cuftddy a Difpofirioli 
from To/is to Manderjhn of his Moveables, which gave Occafion fof 
the Purfucr's asking for it ; jmd CraW laid, it was ftimcient to flop thtf 
Poinding. 3tio, His refiifing to take Inftrumcnts was only to lavd 
Charges, b^caufe he might think that the producing of the Diipofitiofi 
Was lufficicnt. ^to. The Parties were about the Poinding Wneii the 
Difoofition was produced ; for the Goods were in the hands of the Ap- 
prifers, and the Meflcnger and Notar wetq* extending the Schedules. 
fItOy Two Withefles deponed that Cralv wasjptefent when the Inflrti-. 
ment was taken. 6to, The Witiiefles, who fwore concietiiing the Pur-^ 
filer's dc(irilng the Lady Tofts to put her Furniture out of the way,. (ay 
eidy , That he defired her to fut away any thing in the tioufe thai 
was necejfary ; which muft be underftood to be any final! Things thai 
were ileceilary for her Subfiftence. 

The Lords found. That CraW the defender's PaBo^ 

not having voluntarily produced the ^ifpbjition^ 

but that the fame ivas produced dt the Tuffuer's 

Aft. 3^. GraUt^ &•> Factor's ^ejire^ and when produced, G«w refu- 

Mk!'k9^]>u^4s r fid to take Infruments thereupon ; therefhr^ 

ifidTocatiA \ found. That neither Manderftoh the CoHftituenti 

nor Craw the Fa^or were liahle fbr any of th(f 
Sums acclaimed. 

JupceCktk. ' 

Sec- lotb 5^^!^ >7»4« ■ ' ) . . ^ 

• • • , • . r • . . 


yuHe ifjh 1/14. 

jMrew Pater/on Litftet id. Dryim-gB^ 

AGAINST 

James Wilkifon Ckrk of the Regality dfMtkdCt; ■' 

ANdtew Taterfon having raifed Redudlioti of a Bond gtantfed iir 
^ the Year r5^8, by^ Andrew Riddle as Principal ^xid^-TatHck 
P.iddle his Brother, as Cautioner^ to Andrew Buknan, for 3cx> 
Merks, and of certain Diligences and Decreets that had followed on the 
Bond^ which now ftood in the Perlbn of the Defender-; it was pled^ 
for the Purfuer, That the Bond quoad Patrick the Cautioner Was nuU 
and improbative, as not being duly fubfc'ribed by him; there' appearing" 
ooly^ two Letter^ which are pretended' to be the inidal Letters of his 
Name. 

It was anfwered for the Defender, That Btonds lubfcfihJed byini-" 
rial Letters are not null,, but are fuftained upoti a Proof that the Party, 
was in ufe to fign in that Manner ; as was fotmd i6th November i66y^ 
Coulterallers againft. Chapman^ and xxd Februiary 1662, Brown 
cpniera Johnfton^ where a Party*s Mark was fuftained, the Party pro- 
ving that he was in uie to iubfciibe by that Mark ; And fmce this Bond 
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has ftood .unquarrelled for more than fixty Years, the Objedion can- 
not be received jpojl tantum t em f oris intervallum^ , when probably 
the Perfons who could prove Patrick's Ufe of fubfcribing are dead. 
xdo^ There was very fbon after the Date of this Bond Diligence ufcd 
upon it by Inhibition in the Year 1663 ; there was a Decreet of Redu- 
Aion againft this Purfuer's Author in the 1688, and other Diligences 
were uied upon the Bond in the 1690 and 1693 ; and at laft a Decreet 
of Redudion in the Year 17x0, againft thePurfiier himielf, was obtain- 
ed on the faid Inhibition upon this Bond, during which Procefles na 
Objedion was made by the Granter of the Bond, his Heirs, or any de- 
riving Right from him : All which ought in re tarn antiqua to predune 
that he was in ule to fobTcribe by Initials. 

Replied for the Purlitcr, That there was not in thcfe Proceflfes fo 
fair*an Opportunity of quarrelling the Bond, fince only an Extradl was 

produced* * 

January 21, 17x4. 
•* On Report of the Lord Grange x)m^ Lords found it prefumed, that 
Patrick Kiddle wis in ufe to fubfcribe by initial Letters, now after 
fb long Time fmce granting of the Bond quarrelled, and fo many Di- 
ligences following diereon ; and therefore repelled the Reaibns of 
•* Redudion/' 

The Purfiier reclaimed by Petition, wherein he reprefented. That it 
appeared by an heritable Bond granted to his Author by the iaid Va^ 
trtck Riddle in the Year 1667 for lOoo Merks, that Patrick dxA fiib- 
fcribe by Notaries ; from which he contended. That the Prefiimption of 
his figning by initial Letters was ehded: For quod fieri debet ^ facile 
frafumitur^ and as the Rules of fubfcribing in Cafes of Importance, 
when Parties cannot write, is fettled by A<St of Parliaments fb whea 
any Evidence is brought that a Perfbn who could not write had fiibfcri- 
bed by Notaries^ the Prefiimption was ftronger that he was in ufe to 
do fb, than that he fubfcribed by initial Letters : And further, he of^ 
fered to prove, that Riddle was in ufe to fign by Notaries. 

The Defender anfwered. That feveral Years intervened betwixt the 
Dates of the two Boiids ; and the Reafbn of ufing Notaries to the lafl 
mufl have beenbecaufc the Sum in it was confiderable, and fb the Cre* 
ditor was more anjcious about the Manner of figning. The A6k of Tar- 
liament concerning SubfiriPtion by Notaries, only takes place where 
the Party cannot write at all ; but a Subfcription beii^ only an Under- 
writing, whether that be by the initial Letters, or the Name at length, 
is not diftinguiihed, 

RepUed for the Purfiier, That the A£{ xi. Tarl. 1672, fufficiently 
explains what a Subfcription is, when it flamtes. That all others than 
Nobility or Bijhops jhall fufcribe by their Chrijiian Names, or the 
initial Letters thereof with their Sirnames. 

The Lords found the TreJumftioUy that Riddle was 

in ufe to fubfcribe by two initial Letters was 

Aa. ^4. "iojMii &j^ not elided oy Troduffion of the other Bond ; but 

Aif i;STJilin> allowed the "Petitioner to frove that Riddle was 

dc ^a. c^lvilL )^ in ufe to fubfcribe by Notaries at or about the 

time of granting the Bond to Bulman. 

Juflice Clerk. 

James 
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Eodem ^/V. 


James JVillyfotty 


AGAINST 

Ludovick Willyibn, alias Gallender^ of Dorator. 

CAllender oi ^orator tailzied his Eftate in favours of the {^XdiLudo^ 
vick and the Heirs Male of his Body ; which failzieing, to the faid 
James PVillyfon^ Ludovick^ s Brother, with a Claufe de non alienando 
1$ non contrahendo debitum ; and a Claufe irritant and refblutiye of 
the Debts and Right of the Perfon who fliould contravene and contrad 
the Debt, and that the Lands ihould pertain to the next Subftitute, 
without the Burden of the (aid Debts. 

Ludovick having liicceeded, did contradt Debts to that Extent, that 
his Creditors purlued a Sale of his Eftate, and James Willy fon infifted 
in a Declarator of Irritahcy of his Brother's Right. 

It was alledged for the Defender, \mo^ That the Irritancies could 
not ftrike agaimt: him, fince the Tailzie neither was regiftrate, nor did 
contain the irritant and reiblutive Claufes in the Procuratories and Pre- 
cepts, both which are required by the Adt of ^Parliament kJS^ ; and' 
iipce that Law was an entire new Regulation* as to Tailzies, it muft be 
the fole Rule of judging in Queftions anent the Effed of fuch Irritan- 
cies : And the Lords having found, as in the Cafes of Borthwick of 
Hart fide J and of Wiflyeart of Lo^ie againft the Creditors of his Bro- 
ther, that Tailzies not r^ibrate did not aflfed Creditors, by the fame 
Aigumeixt they cannot afledl the Heirs ; for thefe two are by the kOL 
of "Parliament put .in fari cafu. 

%do^ Though this Tailzie were good, yet the Irritancies therein be- 
lt^ only adjeaed to the Right of the Heirs, they could not afifed him; 
for by the exprefs Words of the Tailzie the prefent ^orator is not 
Heir out Fior, and needed no Service. 

It was anfwered for the Purfiier, xmp^ That the Tailzie contained the 
prohibitory and irritant Claufes fully engrofs'd ; and though the Procu- 
ratory and Precept did not at fidl length refiime thefe Claufes, yet by 
a Reference they bore, to^be under the Provifions and Irritancies above 
mentioned, to be infert in the Infeftment to follow thereon. And as to 
the R^ifbration, it was anfwered. That fmce he had accepted of a Dif^ 
pofition with thefe Irritancies upon himfelf, they muft certainly bind 
nim, without regard to the A<St of ^Parliament ; for furely the Regi-, 
ftration could have no Influence upon the Nature of the Right by which 
he poflefled. 

%do^ It was owned that though the prefent Dorator was named Fiar, 
et it appeared clearly that the Intention of the Tailzier was to bind 
im by all the Claufes ; for there were feveral of them which indeed 
mentioned only the Heirs, but muft be underftood likewife ro compre^ 
hend T>orator the Inftitute, fuch as, That the Heirs Jhould faj the 
Tailzier' sT^ebt^ and for that End Jhould have Right to the Move^ 
ables i and particularly a Claufe, whereby the Tailzier of joints Tu-- 
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tors to fuch as Jhall be Minors at his ^eath ; where he (ays, fail- - 
z>ieing the frefent Dorator* he affoints the fame Tutors alfo to the 
next Jleirs, &c. 

Ha Ter uif^n fen. fori ^^^ LorJs foUfid, That the Heir of Entail was 

wiiQoi! ? bound by the Tailzie^ although it was not regi-^ 

Alt. ja. Graham £tn}^ ftratei and fouud that the Irritancies affeSi the 

Injbtute as well as the other Hetrs. 


)ua. 


Hall Clerk. 


June 30, 1714. 


Sir James Rochead^ 


AGAINST 

Mr. George Scot Surveyor at Greenock* 

IN jlnna 1704, Mr. Scot, then Merchant in London^ became bonnd^ 
in a Bond after the En^lijh Form, to pay to Sir James Roche ad ^ 
then alfo reifiding there, t£c Sum of 600 / sterling. 

In the Year 1706 l&i.^cot^s Af&irs having gone into Diforder, a 
Cpmmiffion of Bankruptcy wasr awarded aKainfl him^ and having con« 
formed himieif in all Poinis to the Aft of Varliantent made in Eng^ 
Imd Anno qiMrto tS quinto An^ue^ entitoled. An A^ to frevenP 
Frauds frequently committeJ by Bankrufts^ he obtained a Certifi « 
cate from the C^ommiffioners and from the Lord Keeper of the GreatT 
Seal of England, as direfted by that Starate. 

^Sir James brought an Af£lion ^ainft Mr. Scot^ for Payment of what 
remained onfatisfied of die forefaid Bond ; and Mr. Sc4yt founded his ' 
Defence upon che Aft of Tarliament, whereof the Words are. That 
the Bankrupt conforming, &c. to the Statute Jhall be difeharged of 
all l^ebts owing by him prior to his having become bankruft ; and 
therefore it was contended. That fince he was thereby iffo faifo dil^ 
charged of all the Debts that he owed in England, where the Aft of 
Parliament had Authority, he muft in conlequence be difcha^^ed of 
this Debt, b^caufe it was contrafted in England, and (ecured by ao* 
Englijh Bond, when both Parties did refide there. 

It was anfwered for Sir James, Thajc there was a Difference betwixt 
the Solemnities of a Writ and the Execution competent upon it. As to 
the Firfi, The Solemniti^ dually adhibite in the Place where it wa» 
execute, makes it probative and binding every where ; but the Execu- 
tion cpmpetjent upon it muft be r^ulated by the Laws of the Place 
where it is fought. Thus, though aU Execution pafles in Scotland up- 
on Extra^s of regiftrate Bonds, yet thcfe would not be fiiftained in 
England:, and though by the Law ot Scotland a Dy vor, after a cejfflo 
boHorum, is free from afi pcrlbnal Diligence, yet 'tis doubted if that 
would proteft his Perfon in any other Kingdom where the Law was o- 
therwile : . And for the £une Reiafbn the Defender, who has the Benefit 
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of this?' Statute of Bankraptcy in England^ Where neithei' his Perfon nor 
EfecSts can be diftrcflcd for any Debt prior to the Bankruptcy, being 
ndw ill Sc^tland^ where the Law fbbjedfi his After-acqui(itions to the 
Payment of Debt^ jprior to his Bankruptcy > his Plea niuft be determined 
by the Law of Scotland, . 

Replied for the Defender, That the Ad of Parliament does as tru- 
ly extiuguifll this Obligation as. if he had a Difcharge of it executed in 
the Englijh Form, Which no doubt would be fuftained in Scotland^ to 
ilbp all Diligence upon this Bond^ The Obligati^ therefore being once 
extinguilhed by the Law of the Place where it was entred into, afid 
. defigried to take Effed, it Czn nevfer revivcjt or be the Ground of an 
Adion m Scotland or apy where e]k. 

The Lords found. That the Bond beinx gr Anted in 
ka. % BorH, 1 England, after the Englilh Formy mun be regulate 
Aiu Dun. Fortes. S according to the Law7 ofEn^^d. 

Lord Tancaitland Reporter* Gibfon Clerk* 

There was a Letter produced from Mr. Scot to' Six jfame^, de/i- 
ring he would delay fiirthei: Proceedings on the Summons, and that 
he would be foon at Edinburgh and would latisfy Sir Raines of his 
Willingnefs to do him all the JiSice that was in his Power : But thi4 
the Lords found not binding, . 

• f 
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ti^iUtam Fories Merchant in ^Serckeft, 

• « * 

'a g a I jr s t > 

iDavid Wilfoh ^Fitizeachi 

MR, i^ftfonh Ptedeceflfbrs having a tioufe adjoining t6 i 6atdetf 
now belonging to Mr. Forbes, they, obtained from his Authors, 
in the Year 1644, a Tolerance ot Liberty *• to ftrike out fix Light^ 
** in the Backhd6 of the Tenement contiguous to the datden, they 
** always filling the fame with Glafe, that it might bfe profitable: and 
" ufeful to them in all time coming for giving Light to the Houfe/' 
There were now nine Windows in the Backfide of the Houfe, and ill 
place of their being filled with clofe Glals, the Cafements were made fb 
as to open ; therefore Mf. Pqrbes infifted to have the NiimBeif of Win- 
dows reduced to fix, and that they fliould ail be fliut Cafements, in termi 
of th6 Tolerance. 

The Defender pkd. That the Toldraiide did hdt riecefiarily iinport; 
that the Windows Ihould be IhUt Glals ; and thoi^h it did, ^et the To- 
lerance Was preferibed, botli as to the Number and Fafliion of the Wiil- 
dows, by a Pbfleflion of them for forty Y^s in the Condition ihtf 
BOW are. 

It was anfwered for the Piirfiier, 'Tiiat if the Tolerance was founds 
on, it muft be taken with its Limitations ; but if it was prefcribed, then 
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it was not binding on Mr. Forces, and fo he was at Liberty to ufe hid 
Property by planting or building as he had occafion. 

Replied for the Defender, That the Tolerance was explained by the 
iinmemorial Poflcflion, and that it was inconfiftent with it to allow the 
Puriucr to plant or build fo as to obftrudt thie Defender's Lights in amu-' 
lationem. 

The Lords founds That the Obtainer of theTolerance 
might frefcribe a Right 'to more Windows than 
were¥ allowed by the Tolerancei and likewife a 

it* ^T/KiZa^^^ Rigf^t to V^» tf^^^ > ^^t found in that Cafe the 0^ 

ther Tarty might ufe his Property by planting or 
buildings as was mo ft convenient for htm. 

Lord Juftice-Clerk Reporter. ^alrymfle Glcrk. 


. James Murray in Greenhill and others^ 

AGAINST 

Helen Graham and others^ 

^Ames Murray faaTing empioyed Alexander Williamfon McflcMci 
J to execute a Caption againft John Bannantyne Merchant in La-^ 
nerky the laid "BaHnantyne:, after he was in the Meflenger's hands, was 
forcibly refcued by Helen Qraham and other married Women in the 
Town of Lanerk. -^w .. ^ .* , * 

Upon this there was a Procels intented before the Sheriff againft the 
Deforcers, libelling the Deforcement, ind concluding Payment of the 
Debt and Damages to the Party, Damages to the Meflenger and a Fine 
to the Filcal. In this Proccfe the Husbands were called, but no De- 
creet given againft them, the. Judge having decerned the Deforccrs 
themfelves in the Sums libelled. There was a Sulpenflon of this De- 
creet obtained, and at difcufling it was pled for the Chargers, 

That though the Sulpenders were cloathed with Husbands, yet that 
could not proted: either then: Perfons or Eftates from the Effed: of 
this Decreet, it being pronounced by a Juc^e who had a JurifdidicMi 
both Civil and Criminal, and proceeded upon a Dehd or Crime com* 
mitted by them. 

It was anlwered for the Sulpenders, That indeed Marriage would 
not have protedted them had they been criminally puiiued, but where 
the Chalmers had negleded that, and taken therdclves to a Civil Pro- 
cels for Payment of a Debt, the Law muft take place in the fame man- 
ner as if the Sulpenders had been only Cautioners for the Debt ; itt 
which Cafe neither their Perfons, cor EfFedts, which fell under the Jux 
mar'tti^ could be touched during the ftanding of the Marriage. 

The Lords founds That the Sums in the decreet 
charged on cannot affeB thi Su/penders who are 
f loathed with Husbands j their Terfons or E- 

fiates 
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Jfates falling under the jus mariti during thi 
Jianding of their reffeliive Marriages : But 
found, that the fame n{ufi affeit their Terfont 

Ih'^i* '2r'>r ^^^\ ^^^ EJiates after the T>iJfolutiori of their re* 
u A €x. Mtnxatu % f^eBive Marriages^ or any feparate Eftate 

which they may have during the jianding of 
their Marriages not falling under their HuJ^ 
bands )\y^ mariti* 

Murray Clerk* 
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Mr. Alexander Sutherland and others^ Arrefters^ 

AGAINST 

The other Creditors of Mr. David Watfbtt^ 

R. Watftm having fold his OiBcc in the Bill-Chamber t(^ Mr. Rd* 
bertfon upon the 17th of Augujt 17x3, he took a Bond for the 

thereof payable to his Creditors, •* according to the refpedive 

^' Sums duib to them, ias in a former DHpofition .of his Eflfeds xd May 
** 1:713, or as they fhould be raaiked by theLcttds of Seffion/f And the 
Bortd contained a Provifion, That the Creditors fi)Ould deleft of the 
Funds conveyed to them by the firft IDifhofitioH^ aud what Jhould 
accrue to them by Pht Boni, in fuU(^ all their J>ebt:f ; and aljb 
with this fProvtfon, That if any of the Credk<frs JhouldMfe dili- 
gence fortncarceratrng Mr. Watfcn, ^r Jhouid decline atjUogleit td 
teftify in IVriiing to Mr. B^obenibn or Mr. Watfon their agreeing 
to the above mentioned Condition betwixt and Candlemas- then next^ 
fuch Creditor Jhould lofe his Share of the Sum contained in the 
Bond, and which Jhould accrefce to the Creditors agreeing to the 
Condition. 

TheDifpofition, toA^hich this Bond referred, \wis to ail hisCreditofa 
therein named, of his whole Eftate heritable and moveable, and of the 
half of the Dues of the laid Office, referviftg the other half for the 
Subfiftence of himfelf and Family ; but the Dtoofition was alfo dogged 
with a Trovijb, That if any Creditors did diligence by Arreftment 
and Adjudication or otherwife^ (without the ConfeHt of the other 
Creditors or major fart of them) then the Creditors fo doing T>ili^ 
gence Jhould forfeit their Right in the SubjeB difponed^ and the 
fame Jhould accrefce to the other concurring Creditors, 

Within fixty Days of the Date of thele Deeds Mr. Watfon became no- 
tour Bankrupt in the Terms of the k€i 1696 ; and Mr. Sutherland and 
others of the Creditors did not accept of thefe Conveyances, but arreft- 
ed the Price of the Office in Mr, Robert fon's hand, and they craved to 
be preferred thereto as the firft Arrefters. 

It was argued for the other Creditors, That Mr. Watfon having ta- 
ken the Bond in queftion payable diredly to his Creditors equally a- 
mong them, it was the iamie thing as if he had granted an Aflignation 
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of the Bond in favours of his Creditors, and the feme had been inti* 
mate to the Debitor of that Date^ which being prior to the Arreft- 
ments, he wad fully denuded of that Debt in their favours ; and there- 
fore a lubiequent Arreftment by one or more of them could not deprive 
the Creditors of their prior y«j quajitum. %do^ As fiich a Conveyance 
was agreeable to all the Rules of Equity, lb it was not reducible upon 
either of the Ads 161 1 or 1696; for there being no Diligence ufea at 
the Inftance of the Arrefters before the gtanting of tl^e Bond, they 
could not lubiiime, in terms of the Ad: i6ii, that there was any par- 
tial Preference made in prejudice of their more timely Diligence: And 
as to the ASt 16^6, it only annuls fiich Deeds as are granted to a Bank- 
rupt's Creditors, in Preference to other Creditors ; but by this Bond 
no Preference is given to one Creditor more than another^ but all are 
equally brought in. 

It was anlwered for the Arrefters, That the. Bond in queftion was 
taken payable to the Creditors, as they Jhoutd be ranked hy the 
Lords ofSejfflon ; which iuppo^ that the Price was affedable by Di- 
ligence, there.being no other Form of Ranking before them but in the 
Courfe of Diligence, which the Arrefters having firft ufed, they were 
(even by the Quality in the Bond) the preferable Creditors. %do^ There 
was a Provffton in the Bond, th&t the Creditors fhould betwixt and a 
certain Time declare their Acceptance of their Proportion of the Sub- 
jects in theDifp6(ition and Bona, as in full of their Debts: From which* 
it was argued, that tiU the Acceptance was declared, Mr. Wat fin ^ 
who was poftefted of the Bond, might have altered it ; io that the Sub- 
bed: was liili in his Power, and the Arrefters having affeded it, they 
carried the Right to the Sum, which was ftill in boms of Mr. Wat fin 
till the Acceptance. 3^/^, The Ad: 1696 diiables a Bankrapt from do- 
ing any tliidg to the Prejudice of his Creditors, and coniequently ha 
cannot evefi deprive them of the Chance of their Diligence ; for as 
Creditors are not obliged to accept of any voluntary Grant, but are at 
Liberty to u(e Dilkence, if the Bankrapt Were allowed to rank them e- 
qually, it would cfcprive them of the Preference they might gain to 
tnemielyes. 4^^ , Tne Bond and Difpofition were fo qualified and clog- 
ged by the Ckufes above mentioned, that the Creditors neither couH 
nor were obliged to accept of them : There was a dired Preference gi- 
ven to fome of the Creditors beyond others, by the Provifions in die 
Bond and Difpofition ; for by thefe, fiich Creditors as did Diligence, or 
did not accept betwixt and a certain Term, were to lofe their Right, 
and that accrefced to the Accepters, which was juft all one as if he nad 
diiponed to a few of his Creditors, leaving out the reft. 

Aft." B»/«*« & v»u»tur. 7 'j^jjg Lords preferred the Arrefters. 

Alt. Haj & R. Cratgu. S * '' 

Lord C«//f» Reporter. 'Dalrym^k Osxk. 


The 


-i - -^- ■ \-'- - r-*ii-"' - -^- -*^-^*-- 


V >« 


Court of S ES$ ION. 6^ 


^*— ■***■■ I ■ ■ ' « I I I I t 11 I I I I , h I, <Ma ' i^ 


The Chilafen and Gr^hacnildren or Sir John Lauder or 
fountainhall, obe of the Senators of the College of Ju* 
ftice, by his firft Marriage, 

AG A I K S T 

Mr, Robert Lauder, only Son of hts jecond Marriage i 

Sir John Lauder of Fountainhall, by a Deed dated the 14th Ja- 
nuary 1717, afligned to his Daughter Mrs. Marion, and herHeirg 
whatfomever, certain Sums due to him extending to 17^5:00 Merks; 
and by the Bond it was provided, ** Tiiat if £he mould diipofe of her- 
** felf diftionourably in Matriage^ Ihc Ihould be reftrided to the half, , 
•* and the other half ihould pertain to Robert and Mrs. Helen Lau- 
'* ders her Brother and Sifter German; referving to himfelf a Power to 
^' alter.'* 

By anothei: Deed, dated the 8th tyf January 1^19, he altered that 
Subftitution, and in place thereof appointed, ** That failzieing of Ma- 
•* rion by Deceale before her Majority, or Marriage with Confent of 
•' Friends, the Sum afligned to her in name of Tocher Ihould devolve 
*' in equal Shares amongft his Children and Grandchildren by his for- 
•• mcr Marri^e*" 

Thereafter, upon the xift December i^r^, he ift^e d final Settle- 
ment among his Children ; wherein about 5:0,000 Metks were given td 
his other Children diftind;. from Robert and Marion, in which he ref- 
yoked all prior Writs, and dilpofed of the Sums Otherwife than be had 
formerly done. 

Of tne fame Date with this Settlement he, by a Note on' the Blacfc 
of -Mi^ri(?»'s Bond of Provifion, declared, ** That he hid tevifed the 

iame, and found nothing to alter, except that whereas he had af-^ 

(igned to her a Bond of 3 foo Merks which he had fince that Time' 
•' tranfadted and retired, he therefore fubftimted another Bond in its 
" place." And then he adds, *' With which Afteration I hereby rati- 
•* fy and confirm her Bond of Provifion in all othef Points as it 
•• ftands*" 

In Auguft jyxz he made a new Settlement with relpedl: to Marion, 
revoking her former Bond, and in place thereof giving her only f 000 
Merks, in cafe ihe ihould marry diihoflourably,^ and afligning the reft 
of her Portion to her Brother Robert. \ , 

Marion died before her Majority and uhiiiarried, and by her Tefta- 
ment made over in favours of her Brother Robert^ tte Sums contained 
in her Father's Bond and Aflignation. 

Of this Teftament the Children of the firft Marriage, as Heirs fobfti- 
tute to Marion, by the Deed January 1719, railed a Redu<9:ion, up-» 
on this Ground, That it was a non habente fotefiatem^ and dotie in 
prejudice of the Subftimtion in their fevours. 

The Defence offered Was< That Marion being f iar by the Bond of 
* Provifion, and having furvived her Father, ihc had the abfolutc Dilpo- 
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fel of the Subjedls, notwithftanding the Subftitution, feeing Ihe wa« 
not tied up by any prohibitory Clames ; whereby the Subftiturion was 
of the NsxuTC'of z /uhjiitutio vulgaris, and could have no EffcO:. * 

It was anlVvered, That the Subftitution could not be conftrued $ 
fubjlitutio vulgaris, fince Marion's Liberty was only limited to thp 
Time of her Minority or being unmarried, which was plainly of tlie 
Nature of a fubfiitutio fufillaris, and was fuch a Reftrii^ion of her 
Power as was faificient to invalidate any Deed Ihe fliould, do within 
that Time in relation to the Diipofal of the Subjcds. 

The Lord Newhall Ordinary fufiained the Reafon of ReduHioif. 

It was thereafter aigued for the Defender, That the Money belonged 
to him, as Heir whatloever to his Sifter, in virtue of the Subftitution 
contained in the original Bond of Provifion, which he contended wai 
revived by the Note or Docquet on the Bond ; and infifted that thefe 
Words, tVith which Alteration I hereby ratify and confirm the Jaid 
Bond of Trovifion in all other Toints as it Jiands^ imported a Rati- 
fication of the onginal Subftitution to Heirs whatfomever in the firft 
Bond, and an Alteration of the Subftitution made by the feparate Deed 
in favours of the Children of the firft Marriage. He founded likewife 
his Preteniions on the Deed i/xx; from which he alledged, that his 
Father's Defign of giving Marion^ Portion tx> him did plsunly appear. 

To which it was ai/wered, That the Occafion of the Note or Jot- 
ting on the Bond was purely on account of the Alteration with re^e<3; 
to the 3 5:00 Merks upufted, and in place of which my Lord had ftib* 
ftinite another. Bond : So that as to the other Sums diigned there was 
no Alteration ; and it could not be conftrued an Alteration of the total 
Deftination the Fathct had made in January 1719 ; for it was an tm« 
controverted Rule in Law, that where a Deed is folemnly and delibc* 
tately executed, the £une cannot be underftood to be revoked by any 
Deed confiftent with it, but there muft be an exprefs Revocation : And 
the Note on the Bond being every way confiftent with the SubftitUQon 
in fevoiirs of tUe Children of the firft Marriage, it could not infb: a 
Revocation ; yea, even in fb far as the Docquet ratifies the Bond, ic 
muft be underftood to do it only in the fhape the Bond was then in» 
viz. limited, explained aod amended by the Deed of Subftitution in 
January 1719, • 

As to the Settlement in Au^uft 1712, it was made with a certain 
View and upon a Condition which never did exift % for Marion died 
unmarried, and therefore it could not «at any rate influence the prefenc 
QieftiOii. 

The Lords found. That the Settlement and 
Aa. Ro. -DuniAt Advocatus^ Subjiitution made by the Lord Fountainhall 
Ai? fJarahZ'Z' r ' ^» January %th 17JC9 was not altered or re. 
H. Dakymfii. 3 "Voicd by any foficrior ^eed. 

Lord Newhall Reporter. Hall Clerk. 


11 


Mr. 


Court of SESSION. 67 


m 

Mr. Francis Wauchop of Kackmure Advocate, 

A G A I K S T 

William Wilfon Merchant in Edinburgh* 

rnlUiam mifoHs the Defender's Grandfather, in his latter Will attdl 
^ TeftaiTienr, Anno 16^9, named his Infant Sons his Executors and 
univeriai Legatars ; and appointed his Wife and fomc other Friends Tu- 
tors to the Children. 

In this Teftament he left i-o Mcrks yearly to his Sifter Mdfgdret 
during her Lifetime, and likewife a very confidetable Legacy to his 
Wife, which he exprcfly burdened with the Payment of all his Debts, 
and of the annual Legacy to his Sifter ; and the Wife (iibfctibed the Te-» 
ftament with the Husband. 

Anno 1661 the Tutors confinbed the Teftament, and the Mei-chant 
Gt>od$ and others bequeathed to the Wife were given up in Inventary. 

Mr. Wauchof having acquired Right to Margdrefs Legacy, inftfted 
againft Mr. Wilfon as r^rcfenting his Father and Uncle the ExecutotSi 
upon the paffivc Titles, for Payment of the annual Legacy due for nia-^ 
ny Yours ; and contended, Tnat an Executor was obliged to executo 
die Teftament by paying the Debts and Legacies lb far as the Invcnta* 
ry does extend ; and in this Cafe die Teftament \^ras confirmed in ilamtf 
of the Children, and the Goods and odiers foecially legate to the \f'\SQ, 
were given up in Inventary ; and therefore Oie Defender ought to be 
liable in Payment of this Legacy, which was a Burden upon the Wife's* 
tdo^ ThatL^cies> elpecially to near Relations, were fo favourable, 
that (hould a Teftator legate a re^ altena, the Executors would be ob- 
liged to purchafe it for the Behoof of the L^atar* ^tio, That in this 
Teftanient the Relid was burdened With the Payment of his Debts ad 
well as Legacies ; and as the Creditors would have A<fi:ion againft the 
Executors, and not be left to make out their Payment from the Relief}:, 
fo muft the Purliier, whofc Claim was equally a Burden on the Execu- 
try ; and as to them both* the Obligation upon the Relid was no more 
than an acceflbry Security. 

It was a^ed for the Defender, That when a (pecial Legady iS ap- 

{>ointed to be paid out of a particular Fundj the Executors cannot be 
iable if the Subjeds ihould perifli, becatrfe the L^atar ought to have 
iecured himfelf before the Fund of his Payment was dilapidate ; and 
though in the prefent Cafe the Executors had confirmed the Relid's Le- 
gacy (which was occafion*d from the Cuftom at that Time, that the 
Conuniflaries would not admit of a partial Confirmation) yet file conti- 
nued in PoflefTion of the Goods, and for fbme Years regularly paid the 
L^acy purfued for, which appeared from a Difcharge in Procels. 

As to the Argument from a kgatufn ret aliena^ and from the Re^ 
lid's being burdened with the Payment of Debts, it was anlwered, 
That the hrft could not be regarded, unlels the Purfuer could alledge 
that the Teftator had not left as much to his Relid a$ Would hive paid 
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this and tlie other Legacies ; nor could the fecond^ becaufe Debts be- 
came a Burden ex lege, and the Debitor's whole Efleds are fubjed: to 
the Payment of them ; whereas Legacies arc only ex voluntate tefia- 
torisy and the Rtiles ptefcribed by him are preciicly to beobieryed> and 
they payable out of fuch Funds as he had allotted for them. 

The Lords having confidered the Difcharge fro* 
Aft. ft/>. 1 duced, granted by the Turfuer's Author to the 

Alt.* ^0. HwnxS Reli£t^ affoil&ied the defender. 
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>/y 4, 17x4. 

Mrs. Janet Scot. 

AG A I K S T 

Sir Alexander Burnet of Leys. 

Ir Thomas Burnet of Leys having ^ontraded a great many Debts^ 
his Son Sir Alexander^ after his JFather's Deceafe, entred into a 
Tranladion with mbft of the Creditors, by which he obtained fome Ea- 
(es of their Claims ; and thereafter he was ferred Heir to his Father cum 
beneficlo invent ar it , in terms of the Ad of Parliament* 1695*. , 

Mrs. Scot, one of Sir Thomas's Creditors, infifted in an Adion a^ 
aitif): Sir Alexander, dnd likewife ufed Inhibition againft him for his 
ather^s Debt • 

During the I>ependelic6 of this t^rocds. Sir Alexander ibid a Part 
of his Father's Eftate, and Mrs. Scot arretted the Price 6( the Lands 
fold, and purfued a Forthcoming, 

In this Adion it was objeded by Sir Alexander^ 'that he being 
Heir Cum heneficio, Cotild only be liable to the Extent of the Heritage 
given up in Inventary % ^d as it was certain, that M%\t Alexander \i^dk 
entred immediately ilpoh his Father's Deceale, without any previous 
Tranla<aion, the Eftate wotdd not have paid four fifth Parts of the whole 
Debts, therefore the Purfiier could not how draw niore than fhe would 
have done at the Time of Sir Thomas's Death, had fhe then been in a 
Competition with the other Creditors. 

In Support of this Defence, the folio wii^ Reafbns were infifted up- 
on, imo^ That if Creditors were to be preferred upon the Subje(9:s in 
an Inventary according to their Diligences, the Heir cum heneficia 
would have it in his Power to give any favourite Creditor an Opportu- 
nity of ufing his Diligence excmfive of the reft, which would be a par- 
tial Preference, and would difappoint the Intention of the Statute ; and 
fince the Starate was defigned for facilitating the Tranfmiffion of the 
Debitor*s Eftate in favours of his Creditors, it would be entirely difap« 
pointed, if an Heir cum beneficio could make no Payments, without 
calling the whole Creditors in a Multiply-poindine, or in a Procefs of 
Ranking ; That this Statute was taken from the Civil Law, and there- 
fore that Law ought to be regarded in explaining any doubtifid QuefHon. 
And by xx /. cod. dejure deliberandi, the Heir might pay the Credi- 
tors, 
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tors who came firft^ andWich as afterwards applied could only have A<aiott 
for what they were entitled to from the Nature of their Debts, ^ainft 
the Creditors who had got Payment ; which was a Proof, that no Cre^ 
ditor. in the Event could draw mojre than he could have done at the 
Time of his Debitor's Death, or the Entry of his Heir, xdo^ By the 
Statute^ Hdi^CMm beneficio are allowed to enter to their Predeceflbrs, 
as Ufe is, in Exccutry ; in which, .although the whole Sum be hhelled 
^inft an Executor, yet a Decreet upon that Libel is no more than a 
Sentence of Cognition, and no 'Diligence upon it will entitle the Credi- 
tor to more than his Proportion of the Subjed: of Executry : And fb it* 
is in Decreets acainft an Heir cum keneficio, where a Ckufe is always 
adjeded, that the Heir ihall only be liai)le ficundum vires, which re- 
ferves the Divifion, till inch time as the Heir brings the Inventary into 
Icefield, and either agrees to make the Diftributioh in Money, or divides 
thfi SiAjc^ by Difpofitions effeiring to the Debts. itio\ An Arreft- 
ment' could not be a habile Diligence to affed the Price of the Lands, 
and give a Preference ; becaufe though the Heir could fell, yet it would 
b6 abfurd tx> £iy , that the Sale fhould put it in the Power of one Creditor 
to ^rrry off the Price, to the Difappoihtment of the reft ; for luppofc 
tbeie were twenty Adjuc^ers, ^psrifaffu, and the Lands were to be 
divided, they would get an equal Share of them, muft thqy not there- 
fore get ^ rame Share of the Price which came in place of thefe Lands ? 
They had^itt really afie^ted the Lands by their Adjudications, and the 
Purohai^r was entitled to demand a Conveyance of their Right? in Se- 
oirity of his Purchafe ; but it would beunjuft to oblige them to do this> 
unlefs they eot their Share pf the Price. 

It was^aalwCTcd fiy Mrs. S^ot^ That any Debitor had an Opportu. 
nity to point out to fuch of his Creditors as he had a-mind to favour, 
fudi.Siwje<^ as thipy might af^db by Diligence exclufive of others ; but 
that never was found fufficient to overturn thefe Diligences, neither 
could it be of fuch pernipto^s Coiilequeoce to Creditors, as it would be 
to indulge Heirs cum beneficio to make up what Schemes of Dcbtsthey 
thought fit, and thereby exhaufi the Inventaries, in prejudice of fuch 
Creditors who had done fardier Diligqnce. The only Privilege granted 
to Heirs cum beneficio Was, that they could be no farther liable than in 
the Value of the Inventary, notwithftandix^ whereof all Manner of Di- 
ligence is competent agalnft them to the Extent of the fiune, as much as 
j^ainft the Deoitor himfelf and his Eftare; Nor are ajl the Particulars i^ 
the Civtt Law adopted by our Sratnte; before this Siattute Creditors 
rai^ do what DUbgence they plealed ^ainft the Eftate, which wouW* 
have had its due Eto<2:, and neither the Inventary uor Sale could make 
any Alteration in this RcQ)ed: ; for the Stamte oplj fecvves the \\€M 
from bcrrag liable uhravires imentarii.^ ... 

It Was rardicr pled, That the ^afajlel bttwistyn Heir cum bfneficio 
and an Executor did not hold in every RefpwSt : Execntry cannot b^ 
arrefled, becaufe if it could, the Executor would riot be able to difcharg^ 
his Tfuft Q^gathering In the Su^eds, in order to make them.forthcom- 
ing to the Creditors ; but this could not be fhc Cafe with relpeft tp He- 
ritage, becaufe Heritage is not considered as ji ^^lifhable Subjed ; nei^ 
ther can ther£ any Manner of Inconveniency atijle from the Creditors in- 
itfting for Security or Payment of their Debts. ' In the Cafe of Execu- 
try, Creditors are preferred according to' their Priority, excepting fucli 
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who had i^ Diligence within fix Months of their Debitor's Decede, 
who by fecial Statate are brought in /^ri faffk. And there is an(yher 
very material Difference betwixt an Executor and an Heir, that the Ex- 
ecutor is only Truftee ibr the Creditors, and not their proper Debitor ; 
and therefore no Adion is compfitoit againft him« but in confequence 
of his receiving the EfleiSks ; whereas the Heir is Debitor to the Creditors 
to the Extent <»f the Inventary . and the Eftate itielf or its Produce does 
confequently ly open to their Diligence, fb far as it will go ; . only when 
that is exhaufted, neither the Heirhimfelf, nor an^ icparate Eftate of his 
%trill be liable ; and therefore every Creditor is entitled to the proper Ef- 
fed: of his Dil^ence on the Eftate or its Produce ; but what that Effi^ 
will be, muft be determined according to the Nature of that Dil^ence 
compared with die Diligence of the other competing Creditors ; and the 
Heir can have no Title to oppofe this, it beii^ j^erinde to him which 
of the Creditors fhoukl be preferred, for he was only liable y^r«W«ji« 
vires inveutarii. 

The Lords foundy That Ar Alexander Burnet comU 

have no Preference upon account of the*Debts for 

Aft. ir«y. y which he entred into Contract with the Creditorr 

**&£**? ^ff^^^ ^'^ Service cum beneficio; hut that he mufi 

compete with the other Creditors^ according to the 
diligence done on their re festive Tiebts, 

Lord 'Polton Repoiter. Jufiice Clerk. 


July 7. 1744, 

Alexander Kennedy y 

AG AJ M S T 

t 

John Herbertfbn. 

T/Ennedy havii^ charged Herbert Con to make Payment of the Con- 
*^ tents of a Bill due to him, Herhertjon fuipeQded ; and whilft th& 
Procefe was depending, there happened a Difference betwixt the Char-, 

[er and Sufpender ; upon which a Complaint was made to the Lords by. 

Herbert fon^ letting forth. That, during the Dependence of the Plea, 
he had been invaded and wounded bv theChaiger; and therefore craved* 
that upon a ProoPs being adduced he pL%ht be aflbilzied from the Pro- 
eels in terms of the x 19 ASiy Tar I. 14. James Vl. A conjund: Proof 
l^eing allowed, at advifing diereof it was pled for the Chaiger, imo^ 
That in this Cafe there was no fucha<fhial Invafion as the Law requires ; 
it was indeed proved by two Witoefles, who were in Company at thp 
time, that Kennedy upon ill Ufage from Herbert fon^ drew his Sword, 
and demanded gesntlemany Satisradion ; but then ^ey both depone, 
that they did not lee Mr. Kennedy either pulh or ftrike ztMt. Herbert- 
fbn with it ; and though their Depofitions likewife bear, that after the 
Scuffle was over, they obferved a Scratch and a httk Blood upon Her- 

bert/dn^s 
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bert fen's Finger, which they fufpcded might be by the ,Sword, yet they 
were not poiitive of that ; and indeed fuch a thing might have happened 
by many other Accidents. Thtte being then nothing elfe proved againft 
Mr. Kennedy}^ it can amount to no more than mere Threats, which ne- 
ver have been fuftained to infer Battery. 

xdoy Although there w^e a Proof of an actual Attack UpOji Mfk 
Herbert fon^ yd the Provocation given by him was fiifficient, if not to 
jtiftify, at leait to excufe what was done, in fy ^r as to free Mr. Ke»* 
nedy ftom the heavy Penalty of the Stamte founded upon. It waS 
proved,, that a fmall Difference arifihg at Play, the Complaiher gave 
the Charger very abuHve Language, ouling him no leis ^n Scoundrel; 
upon which it is iaid Mr. Kennedy drew his Sword, which indeed he 
could hardly forbear, according to the wiy of the World upon fuch Oc- 
caHons. 

3 //a. Though ^Ir. Kennedy sKondxiGt fhould be found to fall undef 
the Compais of the Statute, yet any Injury done muft be looked upon 
as taken away by a fubfcquent Reconcilement, which was the Cafe 
here, the Parties having met the next Day after the Difference happened, 
and fhaken Hands together in token of Frieudihip, upon Mr. kennedys 
b^ing the Comphiner Pardon ; and they frequently afterwards con- 
V^d and drunk together as Conurades, without the kaf); Appearance 
of ady Reftntment. 

It was ahfwered for the Complainer, imo^ That he had brought as 
full a Proof as the Nature of the thing could bear, of his being attacked 
and wounded by the Charger to the Eflfufion of his Blood ; and it does 
not import any thing, that the Perlbns prefenil, lh*Crtrfipany did not lee 
a Thnul: or Stroke given him, fince he had diftincftly proved, that the 
Charger had drawn nis Sword, and that inmiediately mood followed, 
without any otfier vifible Caufe to which it could.be imputed ; for it is 
not to be expe<9:ed, that amidfl Confufion and Surprize, every Circum- 
fiance that happens can be obferved by Byflanders'j And beudes whaiJ* 
the two Wimeflcs who were prefent at the ScufHe depone, there, was 
another who came in upon the Noife, who faprs,* that he fiiw Blood up. 
on the Complainer's Finger, and he^ the Charger fey, when in a Pa(2. 
(ion, that he would fcrve him as he had ferved Mr. tierbertjbn^ which - 
implied that he 'had wounded him. Another Witnefs, who was Medi- 
ator in the Difference next Day, depones, that the Complainer fhowed 
him, in Preicnce of Mr. Kennedy^ the Hnrt in his Finger, .as a Wound 
he had received from him, which at that time Mr. Kennedy did not 
4ifown to have been given by him. 

ii^. It Was atilwercd, that no verbal Provocation can excufe liichan, 
outragious Attack upon a Man's Perfbn, io as to (creen the Invader 
firom the Penalty of the Statute ; neither was it diftindUy ptoved, that 
die Name of Scoundrel^^s given by Mr. Herbert fan ^ before the At- 
tack was made upon him, that being only fwbrri to by one Witnefs. 
The other Witneis does indeed foeak of ill Langu^e given by Mr ; Her* 
bertjbn to Mr. Kennedy ^ but that, he ikys, happened when the ScufHd 
was over. ♦ 

• 3?i(?, As to the Reconciliation, it was anfwered. That whatever wad 
pretended of that Kind, could not have the Effe<5tto tak« away the pri- 
vate Intercft of the Party injured. It was acknowledged, that tney 
were fh far reconciled, as that they gave over Thoughts of following 
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out their Refentment in a private Way, fand fiich a Reconcilement m^ht 
perhaps have feme Influence in Criminal Trials, thoi^h it is doiibtraif 
even m theie it could have any Weight where the Injury was fb atro* 
cious ; but it can never have the Confequence to debar the Party from 
an Exception in Law upon which he has Right to crave, that the Plea 
in Dependencie ag&inft him may be difinifled* 

The Lords found the Battery proven, and that the 
May for Herbtrtfim. "2 Reconciliation as proven takes not off the EffeSt 
%?i;S^""^S thereof', and therefore afoilx^ied from the frin- 

cifal 'Procefs. 

Lord Cnllen Reporter. Murray Clerk. 

Decifions cited for Herbert fon : Maxwell contra Stewart, zoth 
January 1684; Cruikjhanks contra (Sordon, 13th February 167^. 

For Mr. Kennedy : Forbes of Knaf ferny ^ainft Forbes of ToU 
quhon, where the Lords difmifled a Complaint of this kind, the Com* 
planer's ill U£ige appearing to have been extorted by his bad Language. 
This Decifion is not recorded. 


Eodem ^ie. 

« 

Sir John Sinclair of Stevenfon^ 

AG A I HST 

The Exectnors of William Barnsi&ther.^ 

Sir John pnrined dide Executors for Paymait of 814 /. Scott and 
Annoalrents thereof, coioained in a Bond bv Andrew Gray to Sir 
John in die Yeair t<$97 $ which Sum Gray had paid to Barnsfather 
Anno 1^98, and taken his Receipt or Diichaige, wherein Barnsfather 
obliged hiiirildf to procure Sir John's Difchaige. 

It was pled in Defence, That it was to be ptefomed Barnsfather 
had accounted to Si!r John for that Money, or paid it in to him, he 
bdng then -his Fadier Sir Roberfs Servant, and enjoyed by Sir John 
bo^ in geCl^ig in and givii^ ont Money, and he was for many Yeax& 
thereafter Sir John's Fador, and accooifred afanoft aimnalhr with him ; 
that in his laft fitted Account Sir John difohaiged him of his fntr<nBif^ 
(tons with bis Rents, and of dl other Intromiffions whatfbmever pre- 
oxUng ^ Date ; And that Barnsfather redconed him(Hf noway De- 
bitor toStiiJohn was to be prefnmed from his leaving a L^acy of xooo 
Meiks to CMie of Sir J^^^ff's Sons. 

It was angered. That it did not appear diat Sir John e^loyed 
Barnsfather fbon« than the Year 17 10, when he appointed him his 
Fa<9;or ; that the Receipt puts the Repfdentatives of barnsfather on* 
der an Obligation to account and pay the fame to Sir Joint ; that the 
general Clatue in his Fador-Accomffts, diicbarging aD other Intraoufli- 
ons, can 6nly r^ard Intromiffions of the fame Nature with Rents, and 
ccmld not cd^end to extra&eoos I&ctolmffioBS with large Sdms of Mo*. 

ney. 


Court of S ESS ION. 73 


I r ■ III riito « 


Hfey, ftich as this puriued for. And as*rd the Argument from the Lt^ 
gacy, it was anfwered, That it could be of no Weight in the prefeni: 
Queftion ; for Barns/at her died rich and without. Children, and he 
had made the Bulk of his Money under Sir John and his Father, from 
whom he pofleft a lucrative Farm. 

The Lords found. That the general T>ifcharge at 
the Foot of the Accompt of Charge and D if 
la. Artk Htmiiton-^ charge betwixt the Turfuer and the deceajl 
Ai?5«. <irtthiim ren.r William Barnsfether, did not cmtfrehend the 
St Aud^Macdow^i. S Sums in the Bond difcharged by the faid Wil- 
liam Barnsfather. 

1)alrymple Clerk. 


JtdyZ, 1714. 

. . Adam Boyie Merchant in Bornwftmnnefs^ 

AG A I K s T 

The Mpgifirates of the Burgh of Forres. 

• 

MR. Boyle infilled in a Procefs againft the faid Magiftrates for 
Payment of 40 5^ /. Scdts contained in a Bill accepted by John 
J?^ Merchant in Forres, upon this Groutid, That he having raifcd 
Homing and Caption on the Bill, caufed Alexander Maclean mt^di- 
ger, upon the i»th of ©^r^^^^r 1711, apprehend Roy, with Order* 
to carry him to the Prifon of Invernefs ; that notwithftanding there- 
of, upon the 19th of the (aid Month, the feid Magiftrates ordered 
Maclean to carry Roy to the Prilbn of Farres ; • which he refofing, be- 
caule of his Orders to carry him to Invernefs, they caufed one ^icol- 
fan a Meflengcr apprehend Roy upon another Caption, and comrtiit 
him Prllbncr to their own Tolbooth, where they allowed him to go 
but and in at his Pleaiure. 

The, Magiftrates, without admitting the Fafts, refted their Defence 
npon this Imgle Point, ** That the Prilbner had been formerly incar- 
•* cerate at the Purftier's Inftance for the (ame Debt in their Tolbooth, 
^* and Was duly liberate from Prifon upon the AcSt of Grace ifter Inti- 
** mation to the Purluer ; and therefore he could not be again imprifon- 
** ed for the fame Debt/' 

It was anlwered for the Purfoer, That nothing could hinder him to im- 
prifon Roy of new, being content to aliment him; the-^^ 31. T^arl. r. 
Sejf. 6. of K. William being only in favours of the R6yal Boroughs, 
and hot in favours of Prifoners. 

Replied, That as the A6t was defigned for the Ealc of Royal Bo- 
rot^hs, fo it like wife defign'd to favour poor Prifoners, ai)d prevent 
their ftarving ; that if the Etme Creditor could of npw imprifon one du- 
ly liberate upon the Adt, then a Debitor might be harafTed out of his 
Life ; foi he behoved to ly till a new Intimation and for ten Days 
thereafter, and even when then liberate, he might be immediately ap- 
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prehended again and incarcerated in the lame or any other Prifon with- 
out end ; that the Ro^al Boroughs by ftich a Pradice would have no 
Eafe by the Ad, the Liberation would be fo fliort and precarious. 

Aft. Ank HafHiu^n feii. ? ^^^ ^^^^^ JUfi^^^^^ ^*^ "Defence for the Md^ 
Alt. Jo. Forbes. J gtftrates. 


\ 


Lord "Dun Reporter. 


•«i'"<«Mi"*i"'"^i««i«M*m«afc^atfMnMw.M^ 


Eodem 2)/V. 
Dime Emilia Graham kelid of Sir Neil Campbell of Allan-^ 

^ *' A G A I N s t 

John Campbell "Taylor in Edinburgh. 

Sir Neil Campbell being Debitor tb the Defender afligne4 liim to 
certain Arrears of Pay, under Backbond that he ihould account for 
the lame. The Purluet* as Executrix to her Husband, purliied Mr. 
Campbell for Delivery of a Debenture-note which he had got for thelc 
Arrears. 

The Defender claimed Retention of 568 /. ScoU due by Sir Keil to 
Sh: T)avid Forbes^ and by him conveyed to Campbell of. Rachean^ 
for which Debt there had Arreftment been ufed in the hands of the 
Commiflioners of Equivalent, as Debitors to Sir Nell in thefe Arrears, 
ajgainft whom Rachean had obtained a Decreet of Forthcoming ; and 
the Defender, as Creditor to Rachean^ had arrefted in the hands of the 
Commiffioners what was due to him in virme of his Decreet of Forth- 
coming. 

It was anlwered, That the Arreftment was prefcribed, being in OBo^ 
ber 1718, and no Decreet of Forthcoming ever obtained thereon, tdo^ 
That Su: Nell had granted to Rachean a corroborative Security for this 
Debt, which was alfigned to Mellrs. Boyle and Smollett who had pat 
fed from their Cedent's Arreftment. 

Replied to the i/?. That by an Ad qulnto Georgll^ entituled, jfp^ 
jiff for fettling certain yearly Funds ^ fay able out of the Revenue 
of Scotland, to fails fy publlck^ebts in Scotland, and other Vfes^ 
as mentioned In the Treaty of Union ^ and to dlfcharge the Equiva- 
lents^ &c. the Commiflion of Equivalent was finally voided and deter- 
mined, and the Barons of Excnequer were impowered to clear the 
Commiflioners's Accompts and difcharge them ; and therefore after that 
it was not pra(3:icable to purliie any Decreet of Forthcoming againft the 
Commiffioners, but the Defender, in liipplemcnt thereof, before his Ar- 
reftment could prefcribe, raifed a Declarator before the Court of Seffion, 
to have it found, That thefe Sums ftood aflec^ed with his Arreftment- 

To the \d it was replied. That the Affignation to Boyle and Smollet 
was ijever duly intimate. ' 

It was duplied. That the Commiffioners might have been convened 
upon the Arreftment ufed in their hands, notwithftanding that their 

Commiffion 
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Commiffion was revoked, as appeared from the 6th AcSt of Queen ^nne^ 
cfatitulol, *' An A<9: for the further direding the Payment of the Equi-^ 
•' valent Money." 

The Lordi found. That the Arrefifhent was Hoi 
Aft. vat. CAmpheiL 1 frefcr'ibed, and f referred the Arrefter to thi 
^\tt'^^ ''''T Mg^^^^ in refpn the AJfignatton w4s not in- 


ttmdte. 


Lord Tancaitland Reporter. , Gibfen Glerk. 


Mr. Zachar'tas Gemm'd and otherS| 

AGAINST 

Robert Barclay* 

C Harks Barclay of Busbie, the Defender*s Father, granted a Dili 
pofition of his Moveables to his Wife, in which, only two Stacks 
of Oats and one of Hay were omitted ; the Defender, upon his Father's 
Death, fold one of the Stacks^ and granted his Receipt for x8 /. 4 s. 
Scots ^ as Part of the Price, and applied the fame to the Payment of the 
funeral Charees ; upon which Mr. Gemml and others of the Father's 
Creditors infilled againfl him as a vitious Intrdmittef. 

It was pled in Defence^ That for fo fmall an Ihtrdmiilion he could 
not be overtaken on this paffive Title^ dipecially when it appeared from 
the Applicdtion of the Sum received, that he had no Intention to de- 
fraud nis Father's Creditors. In Support of this Defence, the Decifion 
a<^th February, Reoch againfl: Cowan^ and January xxd. Stark audi 
Tain againfl: Jolly, were adduced. 

It was anfwer^ for the Creditors, " That (aS my Lord Stair ob- 
fcrves) ** although Intromiffi on by Strangers, who have not fo ealy 

* Accefs to embezzle Defunct's Moveables, mtift htper quajluniver- 

* Jltatem^ yet a very Imall Intromiflion fhpuld be follaihed againfl an 
apparent Heir, who may huddle up his Intromiflions, and in Timd 
aforibe them to Angular Titles, Sfr. Tit. BehaiJiour, § 3. That 

there was no Neceflity of inflmding Fraud in fiich an Intromifllon, but 
the bare Contradion of Moveables by the Meir was fiifHcient ; andtf 
Intromifllon to the Value of i8 /. fhould not fobjecfJ: him as well as a 
thoufand, then no Rule could be fixed. As to the Dedfions it was; 
anfwered, That they were with relpedt to the uplifting of finall Sums 
due to a Defunft, where the Danger was not near fo great, becaufe the 
Debt would remain due if uplifted without a Title, and likewife a legal 
Evidence might be had againfl the Intromitter, viz;. Tiis Difcharge td 
the Debitor ; whereas the if/a corpora of Moveables may be eafily 
embezzled, and no Veflige remain. 

Replied, That as this paffite Title was hot defigned for a Snare, the 
Intention and animus of the Party was to be obfcrved, rather than 
the Fad:; and it could not be fuppofed, that in the ptefent Cafe the 

T % Heir, 
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Heir, by felling of a Stack pf Corn, defign'd either to defraud the Cre- 
ditors or enrich himfelf ; and as my hota Stair lays. Tit. vitious Iii* 
tromijjions, § 7. '' Intromiffion with one Thing, or a finall Thing, will 
*' not infer this paflive Title/ 


yy 


The Lords found the IntromtJJlon being with ont 
Aa. Ani, Macdowai 6c 7 Particular of fmall Value ^ not relevant to 

Aif P^S: *""• • S /«^>'^ ^^' defender to the faffive Title of 

vitious IntromijJioH. 

Lord NewhaU Reporter. 'Dalrymfle Clerk. " 
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July 10, 17x4. 

Anna Falconery 

AGAINST 

Burnet of Criegie. 

V- 

TN an Adion of Spulzie purfued at the Inftance of Anna Falconer a- * 
•*■ gainft Mr. Burnet, for wroi^oufly and riotoufly carrying off thtt 
Peats which ihe had cauled caft in the Mols of Criegie ; the Defender 
objeded to her Title, and pled an exclufive Right ia his Perfbn, in a$ 
far as he flood infeft in the faid Mc^, and fhe not being infeft, had no 
Title to infifl againft him. 

It was anfwered for die Purfiier, That fhe had produced a Difpofitioii 
figned by this Defender to her Husband and her, of what part of th^ 
Muir and Mofs of Criegie belonged to the Lands contained in the faid 
Difpofition ; and ihe contended. That althoi^h no fuch Right had beeni 

Soduced, yet her Pofleffion by iriclf was a fbfl^cient Title, without 
ewing any R^ht of Difpofition or Infeftment ; and fhe offered td 
prove her conflant and yearly Pofleffion fince the Time of her Huf* 
band's Deceafe in the Year i/ix. 

It was replied for Criegie, That though in Moveables Poflcffion 

{>relumed Property, yet that did not hold in the Right of Lands, un- 
efs an Infeftment was produced ; for Safines are become fb neceftary 
a Solemnity, that none can properly be £tid to poflefs real Rights with^ 
out them. 

Duphed for the Purfiier, That Right and PoflefTion, whether df 
Herit^e or Moveables, were in Law Things of a different N^ure, and 
\md quite different Effedls : Pofleffion is a Right and Title to itfelf; 
and where it has been lawfully attained, the Pofleflbr is as much en* 
titled to be maintained in his Pofleffion, as any other Peribn having 
the mofl unqueflionable Right ; and in the prefent Cafe the Purfiier'^ 
PofTeffion muft be preiumed lawfully attained, both from the Dt^ofi- 
tion produced and her peaceable Pofleffion for fb long a Time. 

The Lords found. That the Turfuer being in the 
Aft. GrAham fen. > feaceabk Toffejfion, without any Interruption, 
Alt. DairjmpU fen. J from the Defender be forc the Tear 17x3, Jhe ts 

entitled to carry on her Aifion of Sfulzie. 
Lord Milton Reporter. Mackenzie Clerk. 

Cited 
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for the Purfier, Stair's Inftitutions,/. 8 7 and 6x7, ahd Spotif^ 
wood's Prad:icks, /. ^x and 94. 

For the Defender, Max'weU b%mdA Fergufon^ Junex^. 1(^73, 
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Eodem 'Die, 
Mr* John Sivintan oi Swsnton^ Advocate, 

A Q A I N S r 

Andrew Kcr ^j/'Morifton* 

Ir Jofjn Swinton, the Purfeer's Father, having fold certain Lahds to 
Ker of Morifion, granted him an Infeftment of Warrandice upon 
fKher JLands in Security of his Purchafe, on account of fome Appear- 
aoccs of Diftrefs ; but as Parties judged, that the Diftreflcs might fooii 
be mtr^, it was aereed^ ** That upon Performance of the haill Con- 
♦* Oitioos mcntionea in the Conveyance, and no otherways, MoriftoH 
*• and his, ^c. ihodd be holden and obliged to renounce their Inftft- 
^' mdnr of real Warrandice of the Lands therem mentioned, except as 
?' to a Scairity of the principal Lands, Teinds iand others thereby dit 
K ponod, agakift all Temd-duties, Teind-boUs, plench-duties, Annui- 
•' ties of Teinds, Minifter's and Scho€flmafter'j Stipends, Rcad?r*sFee$ 
\^ and At^nentation of Minifter's Stipends, and other D^uties and Ser- 
•' vices diie and payable forth of die fame, y^hetcof Morijfon and his 
** Fordaidfi vi*cre to be altogether free in Time coming, except a$ to il 
^* proportion of the Minifter's Stipend then conddcended on: And ia 
" cafe ail the Conditions mentioned, and Incumbrances affe^^Hng the 
•• principal Lands, we^e oot purged, renounced and dflRiiaiged, then 
•* and in that Cafe, the faid Aadrew Ker, &c. was obliged to reftri(Jk 
•* his Infeftment of real Warrandice for Warrandice and Security only 
•* of what was not pctformcd, and lor Security of the principal Lanjs 
'^ and others difponed, ^inft Teifid-duties, ^c. 

The particular Incun^^Kres in view were, imOy An Inhibition raifed 
at the biflancc of jtndr»%p CockkUrn, as Caihier fbr the jifrican Com- 
pany. W(?,' An Inhibition at the Inftance ofVrfilla Godaart, upon a 
depending Proceis befofrt the Couiifof Seflion. '3?/>, A Diflrds that 
Iv^fac have Ittppened on pretence of Sir John'^ Liferent-elcheat's being 
^en. And, Laftly, A general imaginary Incumbrance, from Claims 
of Teind-duties and Aogmentation of MinHler's Stipends, which might 
arife, but did not appear. 

Mr. Swinton brought an A<9ion againfl Morifton, to have it de-^ 
dared, that the partfodar incumbrances were puiged,and thathefhould 
be obliged to re(trid his Wartandice to a fofficient Security againft the 
imaginary Claims, and oflered to allow him to retain his Infeftment of 
Warrandice upon Lands to the Value of zooo Merks of yearly Renti 
which was more than triple the Value of his whole Teinds. 

It was (d3^e<^ed for Morifton, imo. That the Inhibition at Cockburn^^ 
Inibnce was no otherways purged, than as the Debt upon which If 
proceeded might be fiippofed to be fiink, as due to the African Com- 
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pany, which was now difllblved ; is to Which it was contended, that 
Debts being vefted in the Crown by the 15'th jf^ of the Vnion-Tar- 
liament, whatever Adion was cdmjpetent to the Company, might ftdl be 
taken up by the Crown, and therefote it Was not cle^r that this Incom^v 
brance was purged, xdo. As to Goddarfs Inhibition, thoi^h Mr.^ 
Swintou had i DeCtcet-abfolvifor in his Favours before the Court of 
Seflion in that Proccfe upon which the Inhibition Was raifed, Vet flie 
might ftill enter an Appeal ; in which if flie prevailed, it would be a 
Queftion, how far the Inhibition might not remain efiedtual to her. 
^tio. Sir John wasexprefly bound to obtain a Gift of his own Liferent- 
cfcheat, and to diipone the fame to Afor/y?^^, which beina^in hisPoWet, 
and he neglecfling to do it, imported his Confent to the itanding of the 
real Warrandice as to that Point. 4^^, As to the Teind-duties, Teind- 
BoUs, iSc. the Warrandice was not to be difcharged, becaufe there was 
an Exception firom the general Renunciation and Diicharge^ and the 
Meaning of the Exception was. That as to thefe Particulars the War- 
randice was to continue and remain in the fame Force and Extent, as if 
no Diicharge or Renunciation had been made ; and the whole Warrant 
dice-lands were to continue fiibjeA to Morijlon's Relief as to the Teind- 
duties, ^c. though they might be declared quit and free from any Tie 
or Engagement on account of the other Incumbrances. 

It was anfwered for Swinton to xhtfirfty imo^ That although the 
Debts which were owing to the African Company were veftei in the 
Crown, and that the Commiffioners of the Equivalent might, in tbeiif 
own Name, have fued for them, yet they could not take up the Pro- 
cefs and Inhibition ufed by Cockburn againft Sir John Swinton, %d«^ 
The Claim againfl Sir John was for Money fubfcribed for, but not du- 
ly paid in, and by a preceding Claufe in the fame Ad all fhch Claims 
were difcharged. ^tio^ Mr. Swinton had broudit Evidence, that the 
Company had got Payment from Mr. Robert Blackwood^ and ther^ 
fore there remained no Adion at the Company's Infbmce a^dnft Sit 
John. , 

As to Goddarfs Inhibition it was anfwered, Th^t the Decreet-abfbl- 
vitor was a l^al Difchaige of the Inhibition, and thoi^h fhe fhould ap- 
peal, and the Decreet be reverfed, yet the Inhibi^on would not revive, 
othcrways this Al^dity would follow, that an Incumbrance once ly- 
ing upon an Eilate could hot be purged, except where there was a vo* 
luntary Difcharge of it ; and even not then, becaufe it might be in the 
Power of a Purchafer claiming the Subfiflance of a Warrandice, to ob^ 
jed to fuch a Difcharge upon the moft triflins; Grounds, but which could 
not be over-ruled without a Decree, and that Decree ( if Morifton^s 
Rcafoning was juft ) might be appealed from, and fo die Warrandice 
would fland to a Perpetuity, there being no Prefcription in Matters of 
Appeal. 

It was anfwered to the Objedion of Sir John*s not having obtained 
a Gift of his Efcheat, and made it over to Morifton^ that itaid not ap- 
pear that Sir J^^^^^s Liferent had fallen ; and thot^h it had, yet fince it 
could not be pretended that it ever was gifted, it confequently was done 
away by the leveral Indenmicies which had pafled fince that Time, and 
the Defender had not met with any Trouble, nor could qualify any Da- 
mages upon that account. 

It 
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It was anfwered in the lafi Place as to the Tcind-dnties, fefr. That 
Morijion could not retain his real Warrandice^ fb as.to af{e<fi the whole 
Lands for them, neither from the Nature of the Thing, nor the exprefs 
Words of the Claufe, becaufe, imo^ When Warrandice is given to fe- 
cureagainfl particulat InGumbtaiiceis^ Parties confider th& Extent of them^ 
and give Security upon a greater or lefs Eftate iti proportion, and when 
the greateft or any Part of thefe Incumbrances are purged, the Security 
is reftrided to what is fiifRcieht fot the Safety of the Purchafer, and 
this Would obtain, though there Ihduld be no exprefs Padliott, as juft 
and equitable, xdo^ Where there is an exprefs Paction, it puts the Mat-* 
ter out of doubt, as in the prefent Cafe, where the Security or In f eft- 
ment of Warrandice was to be refiriStedy and Upon Performance of 
the haill Conditions^ &c. Moriflon was obliged to renounce his In-- 
fefiment of real Warrandice y except as to a Security of theTeinds^ 
&c. which did not mean^ that he Was to teferve the whole Infeftment 
in Security of the Teinds, but only (b much a§ W^ a full and ample 
Security for them. 

The Lifds found. That the Inhibitions raif^d 

by Cockbum and Goddart were purged i and 

founds that Morifton could not now retain his 

real Warrandice on account of Sir John's Life* 

rent-efcheafs not being gtftedand conveyed to 

Aa. x#. i>ii»Ai*advocati«.p Morifton. And found, that all the reft of 

Qc Htw Dairympit feiL V the Incumbrances being purged, except the 

^i^^'vS^^ ^ •^ Teind-duties, &c. thatMovSoti could not re^ 

tain his real Warrandice^ fo as to affect the 
whole Lands, and that the Lands worth 
aooo Merkf of yearly Rent offered by the 
Turfuer, was afufficient Fund for that Ef 
fe£t. 

Lord Tancattland Reporter. tiallClttk. 
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July 14, 1714. 

John Leeiy 

AGAINST 

Alexander Alifoa. 

IN an Adion of Redudioh at the Inftance of Leei againfl; Alifon-, eSi 
capite inhibitionis , there was an Objedion made againfl; die Ij;ihibi-» 
tion^ that it proceeded upon a Precept, railed upon a Contradr^iflratcf 
in an inferior Bailie-colirt, which was no fufficient Ground for an Inhi^ 
bitiout feeing Precepts of an inferior Judge are tiot r^rded,- nor a fuf- 
ficient Warrant of perfbnal Aifli^ns for a Sum exceeding 40 /. Scots, G^ 
Ids of an Inhibition. 

It was anfwered. That the Precept was fironf a judge who was com- 
petent to decern in the Sums contained in the regiflrate Contrail, upon 
which the Precept followed, and the L<^ds having interponed their Au- 
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thority to the Inhibtcion, their Deliverance made it a fiifficient Ground ; 
{o that the Debt to which Mr. Alijbn had Right was contradtod Jfretd 
muthoritaie. 

Aa. rticnur.\ ^^^ Lopds rebelled the OkjeEiion ^ofoned againft tb0 
Alt. Qatim, X Inhibition^ 

Lord Cullen Reporter. Gibfon Clerk. 


Eodem 'Die. 
Francis Heddrin^on of yifiottbie^ 

AGAINST 

John-Henry Book 0;fd? Thomas Dod of London^ Merchants. 

MEifieurs Book and 7)odT haying entred into Articles of Agreement 
with Obadiah Sedgwick^ nth Augufi 1715:, and covenanted, 
diat upon dieir obtaioins a Tack of certain Lands, Coallieries and Iron- 
works from the Dotchefi of Buccleugby he ihould be admitted a Sbarec 
for one fifth Part, and have a Salary of 15*0 Sterl.^ yearly for manag- 
ing the Subjed of the Set. The Tack was acc^dingly obtained in 
Seftember ijx^y and they c^n the loth of that Month, in Implement 
of the Articles, ailumed him as Partner for one Fifth, and granted him 
a Faftory with the forelaid Salary » tb continue for the Endurance of 
die Tack, or his own Life. 

Mr. Sedgwick entred upon the Management^ but fbon difcovered that 
he.was unnt for it, by grofs Malverlations and running in Arrear to the 
Farmers, which obliged them in May 1717 to recall liis Faftory, and 
grant a new one to john T^avidfon of f^arnobie^ which was intimate 
to the Tenants in a Baron-court, and at the Church-door of the Parifh, 
and regiibate in the Books of Regality, and thereupon the new Fador 
entred to poflcfs and manage. 

In the Month of ^i^^n/ thereafter, Mr. Sedgwick fet Leafes to fe- 
veral Perfons, particularly to one Story ^ and to Mr. Heddrington^ 
• who likewife got Right to Story's Tack ; but the new Factor had pre- 
vious to thefc fet the Lands to other Tepants ; notwithftanding of which, 
Mr. Heddrington warned away the Pcrfleflbrs of the Lands, and infi- 
lled in a Removing; in which Procefe Book and 2)(?^ compeared inDe- 
jfence of their Tenants, and contended, that the Fa^ory to Sedgwick was 
rew>cable, and adually revoked by the Fadory to l^avidfon, which 
being legally Intimate, Heddrington and Story were in mala jlde to 
eobtra^fc with Sedgwick, and comeqtteiitly their Tacks wtfrcf ntitf. 
. It was adwered for Heddrington, That the Righrin the Peiibn of 
Sedgwick was not revocaMe, bec^M^ it was a Right of Property fl^pulated 
in the previous Articles, and in effcd a Condition tjf the Tidk; That 
there were irrevocable Mandates, where the Intereft of the Maxidatar 
was concerned { and in the prelent Cafe Mr. 4$'^^'Z£//ri appeared to hav^ 
a very valuable one. 

Replied 
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Replied for the Defenders, That in the prelqit Queftion a Share in 
the Property of the Tack was to be confidered feparately from the Fa- 
dory ; that in Law i» was eflential to all Fad:ories, that they are re- 
vocable, though granted for a Number of Years ; yea, though it Ihould 
be exprefly ftipulated, that theFadlory ihould not be revoked, as f^oet 
obferves, tit. man J. S 17* and conlcqucntly this Fad:ory might b? re- 
voked, eQ)ecially upon Malveriations and Bankruptcy. And farther, 
by die Articles of Agreement it was provided, ** That all Differences 
•* were to be determined by the Majority," and the Revocation ,was 
4pne by them. 

The Lords found, That the Factory could be r^- 

voked for juji Cauf^s^ and that the Publication 

^i^ M 1 ^. J ; -> of the new Factory was fufficienty and that the 

kSt. And. MAcdcual.l or*/- n- j ^ i f^ ^i ry- t ^ r* 7 

Alt. Ja. sq/wsL s Tacks sn qmjtion depended on the Rtght of the 

Setter^ and therefore ajfoilzied from the Remo^ 
ving. ^ / 

Lord Royjlon Reporter. 
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Eodem 'Die. 

John and Thomat fVhitesy 

AGAINST 

Hugh Snodgrafs younger, 

IJ^gp Snodgrafs of Nettleherft, in May 1711, execute a gratuitous 
" Difpofition of his Lands in favours of the Purfiiers ( his Nephews 
by a Sifter) which he burdened with his own Liferent and Payment of his 
Debts, andtheDi^fitionwas to become void in cafe of his having Heirs 
of his own Body ; he alio referved a Power to alter or innovate at plca- 
fiire. Of the lame Date with this Difpofition, the Dilporiees granted a 
Bond for 3000 /. ScotSj payable to him or his Aflignies,fecluding Heirs 
or Executors ; ?Jid this Bond mentioned, that it was given as the one- 
rous Caufe of the Difpofition. 

In Augiift thereafter he made a fecond Difoofition of the lame Lands 
in favours of the fame Perfbns, which varied in no other way from the 
firnner, than that it was conceived irredeemable, and upon this Difpofi** 
tion the Purluers were infeft. 

In the Ybar 1719, he granted a third Diipofition of the fame Sub- 
jec9:s to the Perfbns above mentioned, which bore to be for onerous 
Caufes, and a Sum of Money paid equivalent to the Worth of the 
Lands, of which he thereby difcharged the Purfuefs, for himfelf, his 
Heirs, Executors or Aflignies ; and this he declared was in Corrobo- 
ration of the fecond Difpofition. ' ^ 
• In Tiec ember ijxx, ne gratuitoufly afligned the Bond for 3000 /. to 
Hugh Snodgrafs the Defender, who was his Nephew by a Brother and 
his Heir of Line ; the Aflignation was intimate to the Whites a few 
Days after it was granted, apd Inhibition was ufed againft them ; upon 
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which they infilled in a Rcdu<3:ion of their own Bond, and contended. 
That by tne lafl: Diljpofition, which proceeded upon a Narrative of an 
adequate Price received, there was an Innovation' of the former Right; 
at lead in fo far as to be an ef!e<Shial Dilcharge of the Backbond relative 
thereto: For had the Dilpofition anno 171 1, and the Backbond been 
conceived in way of a Contrad, vv^ith an Obligation to pay a certain 
Price at the Difponcr's Death, there could be no Queftion, but that a 
fubicquent Dilpofition of the fame Lands to the fame Perfbns, bearing 
the Price to be inflantly paid, would be an Extindbion of the former 
Obligation. It was farther argued, that thoi^h the Purfuers fhould not 
be able to inftru(ft, that there was a-Price reafiy paid when the lafl Dif^ 

Eofition was granted, yet that could make no Difference in a Queflion 
etwixt them and this gratuitous Afligny, becaufc he could be in no 
better Cafe than his Cedent, who could not quarrel a Difpofition from 
himfelf upon the Head of its being granted without Payment of any 
Price, fincc the Deed exprefly contained an Acknowledgment to the 
contrary. 

k was anfwered, iMo, That notwithftanding of the zffc&ed Narra- 
tive of the laft Dilpofition, yet it certainly Was gratuitous as well as 
the other two, except as to the Bond which fubfifled as the "trae Caufe 
of them all ; for the Nature of the laft Difpofition, which rdcrved the 
Granter's Liferent, and Virias to become void upon the Exiftencc of Heirs 
of his Body, was incompatible with the Pretext of Payment of any o- 
ther Price ; for who would have paid a Price for a Difpofition to Lands 
burdened with fuch a Refervation and fiich a refblutive Claufe ? The 
Cafe really 'was, that this Bond ftandii^ and fubfifling in^the D^oner's 
Perfbii, was the only onerous Caufb of it ; and this appears the more 
plainly, from the Purfiier's not being able to condefcend upon any o- 
ther Money or Debts paid, or undertaken by them for the Granter. 
a</(?. Since the Bond bore in ^remiOy that it was the Price of the firft 
Difpofition, the Cafe was ftiUplainer, becaufe the fubfequent < wo made 
no Alteration; for the fecond was of the Nature and Form of the firft; 
and the laft was fo far from innovating, that it exprefly corroborate the 
fecond. 3^/^, Thor^h the Defender was but a gratuitous Affigny, yet 
fince the Purfuers were only gratuitous Difeonees any farther than as to 
the Bond in queftion, the fame muft be efiedual againft them, elpecial- 
ly fince the Defender had the Advantage of being the Granter's Heir of 
Line, and would have excluded them ab inteftato. 

The Lords found. That the T>iJhoJition 171^^ 

If; 2"/r£L'7e'n. ^l fmoM there ^as not realty any onerous 

Hugh Dairympii jun. $ taufe then performed, did noU tmfort a 

Difcharge of the 3000 L Bond. 

Lord Newhall Reporter. Gib fan Clerk. 
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July IS, 1714, 

Colonel Robert Monro of Foulis, 

AGAINST 

John Touch of Logiereich. 

Colonel Monro having adjudged certain Lands belonging to the de-^ 
ceaft Alexander Baine from Mr. Daniel Baine his Son, as char- 
ged to enter Heir to him, infilled in a Redud:ion of an Adjudication in 
the Peribn of the Defender, upon this Ground, That the Sums in it 
were iatisfied and paid by his and his Authors Intromiflions ; and in 
order to keep the Legal open, the following Nullities were objed:ed : 
imOy That it appeared from the Decreet that the Summons was not 
called by the Clerk in order to its being inroUed; for though it bore 
that the Parties were often called by a Macer, yet that could only be 
underftood of the Calling before the Ordinary. %do^ That though the 
Superiors were named in the A^ainft of the Decreet, yet there was no 
Concluflon in the Libel againlt them for infefting the Adjudger ; and 
therefore the raifmg Horning againft them was without any Warrant, 
and confequently the Charter, bearing to be in obedience to Letters of 
Horning, if there was no Foundation for them, the Charter and Iijfcft- 

ment thereon were null. ^ 

• 

Aft- 1"- I'rhes 7 Xbe Lords repelled the Nullities. 

Alt. 2^4. BtfinH. J -* I 

Lord Grange Repdrter. 'Dalrympk Clerk. 
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j^gnes Maxwell and Rdwaird Macculloch her Afligny, 

AGAINST 

James Corrie Provoji of Dumfries and others. 

pDward Maxwell of Hill j by his Contradl: of Marriage Anno 1718, 
^ *• became bound to fettle his Ellate on the Heirs of the Marriage ; 
** which failing, it was provided to the Heirs of his Body by any o- 
** ther Marriage ; which failing, to his Sifter Agnes and the Heirs of 
** lier Body; which failing, to Edward Macculloch the Purfoer and 
** his Heirs;" with the Burden of an Annuity of 500 Merks to his fo- 
ture Spoufe, in cafe ftie fliould lurvive him and that there were Children 
of the Marrij^e, and of 800 Merks if there were none: He alio be- 
came bound to difpofe of the Woods upon his Eftate, which were of 
confiderable Value, ** with the Advice of Mr. James Elder Husband 
** to his Sifter Agnes and the ^^ Edward Macculloch^ his own near- 
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eft Friends, and of Thomas Gordon and Jofeph Corrie Friends to 
his Spoufc, and to lay out the Price of them in Land or other good 
Security, under the lame Deftinations and Subftitutions with his 
** Lands, but with a Liferent of the Third to his Spoufc in cafe of Chil- 
** dren, and of the Hftlf in cale of none" 

After the Marriage had lubfifted upwards pf three Years without 
Children, or Hopes of any, the Husband fell into a ianguilhing State 
of Health, and within lefs than fixty Pays of his Dwth he fold die 
Woods by a private Agreement (having firft tried to fell them at a pu- 
blick Roup, whereof he had publifhed Advertifements both in Scotland 
and Ireland) to Provoft Corrie, William Martine, John Brown and 
John Gordon^ for 16,000 Merks ; and by the Contradt the Price was 
made payable to himfelf, his Heirs, Executors or Aflignies, 

Thereafter, and but a.few Days before his Death, he made his laft 
Will and Teftament, by which he appointed his Spoufe his Executrix 
and univerfal Legatrix in all his Moveables, and particularly in the 
Price oi the Woods; and about fix Months after his Death Provoft 
Corrie married die Rcli<a. 

Of this Contrail and Teftament, in fo far as related to the Price of 
the Woods, the Purluers raifcd Redua:ion on the following Grounds. 
\mOy That the Contrad was entred into on Death-bed in prejudice of 
the Purluers his lawftd Heirs of Blood, as well as by Deftination. xdo. 
Mr. Maxwell was fraudulently induced to enter into the Contradt in 
his laughing State of Judgment, as well as of Health, with a View 
of gratifying and enriching his Rehift at the Expcnce of his Heirs, and 
this was d#ne by the Procurement and Participation of the Defenders, 
who bought die Wood, and advifed the Application of the Price con- 
trary to me Obligements in the Contrad: of Marriage, to which they 
were all Witnefles except one, and in the particular Knowledge of the 
Terras of it, and of the Limitations with refpedl to the Difoolal of the 
Price of the Wood ; and this appeared the more evidently from the 
ludden Marriage of the Relid with one of the Defenders, whofe Bro- 
ther Jofefb was one of the Truftees named in the Contrad: of Mar- 
riage for the due AppUcation of the Price of the Woods. j,tiOy The 
Woods were fold for 16,000 Merks, which was one Third under their 
Value ; and "the Effed: of the Advertifements was fraudulently difap- 
pointed by the Contrivance of the Defenders, in adjourning me Sale 
in order to make way for this private Bargain, though there were Per- 
fons prefent at the Appointment ready to have offered x4,ooo Merks 
for the Woods ; befides the Defenders have in the Contrad a Tack of 
the Grafe pf the Wood ; and neither are obliged (as they ought to have 
been) to fence the cut Parts of the Wood from the uncut, aor have 
they done it, whereby the young Wood is almoft deftroyed. 

It was aniwered to the ift. That a S^e, even of Heritage, for aa 
adequate Price was not reducible ex cafite ledti, much Ids of Woods 
when they are ftiUy grown and fit to be cut, for then they become of 
the Nature of Moveables, at leaft they may and ought to be fold, and 
rfie Pric;c falls by Law under Executry, in the lame way as a Perfe^i 
in IfBo agritudinis may charge for a Sum heritably fecuiced, and 
make it moveable fo as to fall to Executors, or may receive Payment 
of it and difcharge it, and the Money received will belong to the Exe- 
cutors ; all whii^i is fettled in Pra(Stice, particularly by a ^ecijion^ 

ifth 
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ryth March 1634, Brown agaihft Thorn/on y '* where the Husband 
** on Death-bed received and difchargcd the Tocher and immediately 
** difpofed of it gratuitoufly to the Wife/ and the Marriage having dil- 
•* folved by his Death within Year and Day, the Heir was obliged to 
•' repay the Tocher to the Rehd:." 

It was anfwered to the xd. That there was not fo much as one Cir- 
cumftaqcc libelled, notwithftanding the many ftrong ExpreiTions uled 
in the Debate, from which there could be the lead Impofition on the 
Defiind inferred; on the contrary, it feem'd evident that he followed 
his own natural Inclination in difpofmg of a confiderable Part of his Ef- 
fc&s to his Rclii9:, fince he had no Children of his. dwn to fucceed to 
him:* And ais to the Defenders Knowledge of. the Limitations contain- 
ed in the Contrail of Marri^e with relation to the Difbolal of the Price 
of th6 Woods, there \^as no fort of Evidence that they were in the 
' Knowledge of thern *; and though they had been, yet fince there were 
AO Childf en of the^Marriage, thefe Limitations could riot Hinder the 
Defimdl ftom dilpomig of the Pric6 of the Woods even gratuitoufly r 
Had thei'e been Children, they would have be6n in Ibme fort Creditors, 
fo as to be preferable to gratuitous but not to onerous Diiponees of the 
Woods or of their Price, and yet the Subftitutes, being but collateral 
Heirs, would have had no (iich Claim. . y 

AAl^d-ed to the 3^, That the 16,000 Merks was the fiiU Value of 
the Woods, and that the Appointment, in purluance of the Advertile- 
ments, was fairly kept, where the Purliier Mx.MaccuUocAmight have 
' been prefent, having been duly advertifed, and that there was not the 
lead Grpund for ihc Alledgeance that x4,ooo Merks were to have been 
offered; on the contrary, the Defenders were willing to give up the 
Bargain upon the firft Complaint made by the Putiu^rs, and ftifl are 
willing to do fo, thoi^h they have be6n empjoyed thefe two Years in 
cutting the Woods, and are ready tp account for every Farthing of the 
Price of what has been fold, ^they being all9wed a Fifth-part of the 
i(J,ooo Merks for theh^ 6wri Paiiis and TrSiSi^. As w tne Tack of 
the Grals of the Wood during the Time of cutting, it was not only 
Ctkftbmary Rftt abfetotely neceflaSry: And as td' the' ibakiiig of Fences 
between the cut and unfcut W6od, that is gdrierally refer ved to the Pro- ' 
piietor of fh6 Wood, Who wilt do it m6ft carefully, and it is nbt! com- 
mitted t6 the Diforetibn of the Buyers ; and therefore Mr. Matculloch 
has himfelf to blame if any Hurt was done to the y outig ^dbH, f^fice 
it Wa^ iribimbehr oh him to Have itiadfe the dtojier Fences; 

It was' aiifwered iii geiieral to all the Reafotis 6f Redudibii, Thkt ad- 
niitting tliey were well founded, and that tHe Contrail was reducible 
ix cafite leBi, yet the Purfuers had a^Uieffced in it, and ratified it by ^ 
Deeds of Homologation, not only in feeing aiiii fiiffoing the Defenders' 
to go on in cutting and felling the Wdttd for ndar two Years without' 
Chmenge, but by exprefs Deeds, vi&. Miffive Letters, one of them 
Entreating the Defenders to carry off the cdt Wood fo ks not to hurt 
the young Growth, and to give Accefs to mike the neceflary Fences ; : 
and aciother begging to fave fohie Trees ctext the Orchard : All which 
nteeflarily imported their Knowledge arid' Ac^biefcelice in the Contrad: 
now craved to" be reduced, and imported a Homologation of it oit 
fttonger Grounds than was foftainied by a Decifion "December 17x3, 
Edwards againft Edwards y ** where it was midc evident that the 
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** Contents of the Deed found to be homologated, were not known to 
* ' the Party at the Time of the Deed on which the Homologation was 
*^ founded." 

In reply to the Adts of Homologation it was contended for the Pur- 
fuer, Tnat they could not infer any Intention to confirm the Defenders 
Right, becaufe he had no Procels then depending, upon which he might 
have obtained a Stop ; and therefore all he could mean was, to prevent 
farther Mifchief and Damage to the young Growth and imall Tuft of 
Trees, of which he was fond. 

The Lords repelled the defence of Homologation^ 

and found the ^De fundi ^ by a Sale in the rational 

way of Adminiftration, might di/pofe of his Woods 

even upon Heath-bed: But fujiained the Reafon of^ 

kct. Dun. Forhs. 7 ^eath-bed relevant to reduce the Contra^ of Sale 

Alt. AUx. Hay. s ^^ yj ^^r as the Trice was taken payable to Heirs, 

Executors or Affignies ; and r Spitted to the Ordi- 
nary to hear Parties as ^ to the bona fides in fur- 
chafing the Woods to fupfort the Contrail made by 
the Buyers^ fo far as concerned the Sale, &c. 

Lord Orange Reporter. T^alrymfle Clerk. 


July i6, i^L^ 

Elizabeth Moys and her Sifters, 

AGAINST 

Robert Earl of Morton. 

TJn Illiam Earl of Morton haying granted a Wadfet-right of a Part of 
^ his Lands of Aberdour in the Year 1645', the fame was adjudged 
from the apparent Heir of the Wadfetter, but fubjedt to the Liferent- 
right of the Wadfetter's Wife, who furvived him, and continued to pot 
fds the Lands till the Year 1690. 

llhe Purfoers haying Right by Prc^efs to the iaid Adjudication, in- 
fifted in a Mails and Duties againft the Tenants, and called the Earl as 
PofTeflbr and Intromitter, for whom it was pled, That he and his Pre- 
deceflbr had been in Poflcflion in yirtue of their Infeftments, viz. his 
immediate Predeceflbr's Safme annq 1705', and his own anno 17x0, 
much more than feven Yearsi and fo muft haye the Benefit of a poflef^ 
fory Judgment, until the Purfuers preyail in a Procefe declaratory of 
their own and redudiye of his Rights, elpecially fince they had not 
produced the original Wacflet. 

It was anfwered for the Purfuers, That they produced the Safme 
taken on the original Right, and a r^iftrate Eik to the Wadfet, where- 
in the Original was verbatim repeated :. And as to the Pofiefiion, that 
they were all under Age, and wanted Tutors at the Time of the Life- 
rentrix's Death, by which means the Earl's Predecefibr attained a wron- 
gous 
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gous PofTeflion. i^fo, The Earl could not have the Benefit of a pofleP 
Tory Judgment in exclufion of his Predeceflbr^s Deed^ whom he repre- 
fcnted either as Heir feryed, or at lead upon the jiif 1^9 J* for obvi- 
ating the Frauds of apparent Heits. 

Replied for the Earl, imo. That he did not reprefent the Granter of 
the Wadfet, neither as Heir fcrved, not^upon the jiCi i^9f, at leafthc 
had the Benefit of the AB 16^6, explanatory of the faid Aii 1695-. 
%do. Admitting that the Earl did reprefent, yet he could not be denied 
the Benefit of a pofleflbry Judgment after upwards of a feptennial Voir 
(eilion, upon Titles by Infeftment, fince that was good to its proper 
Extent againll all Rights exclufive of his, and was a lufficient Defence, 
till Declarator and Reduction, againft every Claim except debita fun- 
di, fiich as Infeftments of Annudrent or Feu-duties, ®r. and the Rea- 
(on and Neceflity of admitting (iich pofleflbry Defence till Declarator 
and Redudion, was particularly evident from the Points which occur- 
red in this very Erocefs concerning the EarPs Reprefentation, which 
could not according to any Form of judicial Procedure be tried incident 
ter in a Proceis of Mails and Duties. 

The Lords fuftained the T)efence of a fofeffbry 
Aa. jrffcx. Hjy. 7 Judgment Prof oned for the Earl^ referving 

Alt. 5F-. Graham fen. / Redu6iion, &c. as accords. 

Gibfon Clerk. 
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Eodem Hie. 

fVilliam Ntcolfon of Glenhervte^ 

AGAINST 

T%e Lady Trabroun. 

THe Lady being infeft in the Barony of Trabroun for a Liferent- 
provifion, comented to an heritable Bond granted by her Husband 
to the Lord Kemney, for the principal Sum of 5500 Merks, upon 
which the Lord Kemney was infeft ; whereby he had a Preference to 
the Lady's Liferent, and upon which Hbe obtained a Decreet of poind- 
ing the Ground againft the Tenants. 

The Lord Kemney was likewife Creditor to Trabroun in a Sofll of 
416 /. Scots by a perfbnal Bond ; upon which and the heritable;Aond 
he adjudged the Barony of Trabroun, and likewife an Intereft Which 
Trabroun had upon the Eftate of Kirkton in Fife\ ftated and preferred 
in the Ranking and Sale of that Eftate for I7,i5'4 /. Scots \ but becaufe 
Trabroun was not in fiich Circumftances, as that he could convey his 
Debt and Preference to Gilejpie the Purchafer of Kirkton, Cite/pie 
raifed a Multiply-poinding againfl: Trabroun's Creditors ; at dilcufling 
of which, GUnbervie, as having Right from my Lord Kemney hi$ 
Father, received of his Claims from the Purchaler 2396 /. Scots, in 
virtue of the (aid Preference^ 

Yx -Mr; 
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Mr. Nicolfon infilled thereafter in executing his Letters of poinding 
againft the Tenants, which being luljpended, there arofc a Queftion be- 
twixt him and the Lifcrentrix, whether the partial Payment out of the 
Price of Kirkton ought to be applied in extinction of the accumiilatc 
Sum in the Adjudication, or to the principal Sums and Annuahcnts con- 
tained in the rdpedtive Bonds. • 

It was contended for Mr. Nicolfon^ That Adjudications were necef . 
fiiry Diligences, and that his was a good one, and laboured under no 
NulHty'; that although the Lords do fometimcs reftrid Adjudications, 
and, in order to prevent carrying off great Eftates for finall Sums, find 
the legal current upon fl^ht Nulfities, yet the Security always remains 
good for principal Sum, Annualrents and Accumulations, and muft con- 
tinue to do fo as long as the Law introducing that Diligence (lands un- 
repealed; and confequtntly the Sums contained in the Adjudication- 
wxre due, and the partial Payment might be applied by Glenbervie to 
any of them. • - 

It was argued for the Lady, That it was by no means cquitAle iir 
Glenbervie J to endeavour to apply the partial Payment to the . Accir- 
mulations ; at leaft to apply it lo far, as to keep up the principal Sum 
in the heritable Bond, and thereby lay the ^e^ht of that Debt upo^ 
the Subjed of her Liferent^ e%ecially confidering, that -there was no; 
lefs a Penalty than iGoo /. ifi the heritable Bond, to which he could 
make the Application. %dOy Though fhe had coniented to the granting 
of that Bond to Kemney, yet that could go no &rdierthan to the year- 
ly Annualrent of the principal Sum. itio^ Upon her renouncing in 
favours of Kemney^ Ak eot an Affignation to the Claim her Husband 
had upon the Eftate oi Kirkton, out of which the partial Payment had 
been recotered. And, /^o. That however unexceptionable Mr. Ni- 
colfon' % Adjudication m^ht be, yet the Payment oi^ht to be applied to 
the Extindion of the pVincipal Sunfi and Annualrents, but not to the 
Accumulations, \fno, Becauie Mr. Nicolfon had ahready^acquiefced in 
that Method of Application by a Writ under his Hand, in which he 
approved a Scheme of Divifion amongft the Creditors of Trabroun^ 
wherein he is only dated' as a Creditor for his' principal Sum and An- 
nualrents. %do, Becauie by a lub(cribe4 Accompt iii#Proce{s(twoyears» * 
after leading the Adjudication) my Lord Kemney reftridted his heritable 
Bond to principal Sum and Annualrents without Accumulations. 

It was anfwered to Mr: Nicolfon's having lubfcribed the Scheme of 
Divifion, That the Eftate of Kirkton was not fiifficienr fo pay the. 
principal Sums that affedied it, with riieir Annualrents ; for whith tea- 
ton the Creditors ^reed, that the Scheme Ihould be made out, dividing* 
the ftScein proportion to their principal Sums and Annuaktfirs, with- 
outN^ord to the Accumulations ; but from thence it could not be in- 
terredythat any (eV6n oi Kirkton- s own) Creditor did quit ot renounce* 
His Accumulations as- to. the common Debitor; for whatever the Cre- 
ditors might do amongft themfelves to expedite the Scheme dfDivifion,' 
yet they ftill ftood Creditors to the Reprelentatives of diat Eftate, for 
the Remainder of the Sums which they could not at that time recover. 

The Lords found. That the partial *Pdyifiefit re- 
ceived out of the Trice of Yiitkton's Eftate', con-, 
form to the Scheme of 'Divi/ioff thereof JigHed h^ 
< Glen- 
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Glcnbcrvie, was to be imputed in Tart Tayment 
of the principal Sum in the heritable Bondj and 
that the Reli[Vs Liferent was preferable to the^ 
Accumulations, 
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Monro of Culraitty 

AGAINST 

Mr. George Monro Mmifter of Nigg. 

THc Lands oi Auchnagart were in the Year lySj diiponed by i?d- 
bert Monro of Fowlis to Andrew Monro of i>avochart^e^ 
and the Heirs-male of his Body; which failzieing, to return to the Gran- 
tcr and his Heirs whatlbmever. 

George Monro of Milnton^ Heir to "Ddvochartie^ Who ftoodinfeft 
upon a Precept of Clare conjiat by the Lord Lovat^ with Confent o^ 
Fowlisy did in the Year 16x5 dilpone thefe Lands to Monro of Con-^ 
tulich and his Heirs, without any Claufe of Return, and that Convey- 
ance was confirmed by the Lord Lovat^ as Superior, in virtue of an 
Apprifing of the Eftatc oi Fowlis, but which Apprifing was afterwards 
re-conveyed to the Family .of Fowlis. 

In the Year x6%6 Contulich coifveyed thele Lands to his Son Hugh^ 
who in anno 165" 3 was infeft upon a Precept of Clare by Fowlis y 
without any Clai:rfe of Return* 

Fowlis in the Year \66^ diiponed the Superiority and Feurduties of 
the Lands of Auchnagart, to Sir George Monro of Culrain, Father 
to the Puriuer, and Sir George was infeft in the 16 jo ; about which 
time the faid Hugh Monro and his Son Robert being in Pofleffiou o^ 
the Lands, there arofe fome Dilputes betwixt Sir George and them, as 
if the Conveyance by ^avochartie to Contulich was void, as being 
contrary to the Terms of the original Right above mentioned; upon 
which account Culrain pretended, that the Feu returned to him as Su- 

Eerior : And there was a Minute entred into betwixt Sit George and the 
lid Robert y whereby it was agreed, that Robert fhould be received as 
Vaflai in the Lands, and that he fhould take his Charter to himfclf and 
the Heirs-male of his Body ; which failzieing, to return to Sir George 
and his Heirs ; and in cafe of (uch Return, Su: George Was to pay 1000 
Merks to Robert's Heir-female or Affigny. 

In the Year 1671 this Minute Was extended into a Contrad, which 
mentioned, ** That forafinuch as the Lands of Auchnagdrt were di(^ 
poned in Feu-farm by Robert Monro of Fowlis to Andrew Monro 
of T)avochartie, and the Heirs-male of his Body ; which feilzieing^ 
to return to the faid Robert Monro of Fowlis and his Heirs whatlo- 
ever; notwithftanding whereof, the Lands were difponed by ©^x'^- 
chartie to John Monro of Contulich Grandfather to the faid Ro- 
•* bert, contrary to the Intent and Meaning of" the Tailzie in the faid 
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Charter, to the prejudice of Fowlis, and confequently of Sir George^ 
as come in his place of the Superiority of the (aid-Lands : Likeas, fined 
the laid Vendition of the faid Lands, the feme were fallen in Non- 
entry, and fcveral other Incumbrances, as well for Not-paymcnt of 
the Feu-duty and Not-performing of feverai Obligemcnts, Rights, 
Incidents and Services to Feu-lands, whereby the laid Lands and 
Rights of the lame were redeemable upon tnele Heads and other 
Grounds competent to Sir George j for mt Love and Favour he car- 
ried to the laid Robert, and to the Memory of his Anceftors, and 
for a Sum of Money advanced by Robert and other onerous Caules : 
Therefore he nor only difcharged the laid Robert his Heirs, tSc. of 
the forelaid Non-entry of the laid Lands, Adion of Redudion and 
Improbation above written, upon whatever Ground competent to 
him in Law ; but alio he gave, granted and dilcharged, and lett in 
Feu-farm, (Sc. relerving always to Hugh the Father and his Spoule 
' their Liferent-right of the faid Lands : and in cale the Lands mould 
** return to Sir George, he was bound to pay looo Merks to Roberfs 
•* Heir-female or Afligny, (Sc'' . 

Robert was infeft upon a Charter in confequencc of this Contrad, 
and in the 1679, when he was married to Katharine Rofs, he pro- 
vided her in the Liferent of the laid Lands oiAuchnagart, in cafe there 
fliouldbe Heirs-male of the Marriage; but in qale there Ihould be none, and 
thereby the Lands Ihould return to Culrain in virtue of the laid Tailzie, 
file was lecluded from them, and her Liferent rellridedto other Lands. 
In the Year 171 7, Mr. George Monro the Defender was married to 
Monro, one of Robert's Daughters, and was by her Fa- 
ther afligned to the 1000 Merks, which Culrain was by the Contra<2: 
of Entail obliged to pay in the Event of Failure of Heirs-male of Ro^ 
Serfs Body. 

Thereafter Robert likev^ile dilponed the Lands of Auchnagart to 
Mr. George the Defender, and Robert having died without Heirs-male 
of his Body, Culrain infilled in a Redudion of that Dilpofition, as 
granted d non habente, in prejudice of the Claule of Remrn in favours 
oi Culrain, contained in the Contrail: 1670 and 1671 above recited. 

It was pled fiw: the Defender, that he had railed Redudhon of thde 
two Contrads and the Charter following thereupon, in lb far as relates 
to the Claule of Return, upon the following Grounds, imo. That the 
fame were impetrate upon Si^eftions that were lalle in Fad, whereby 
the fiiid Robert ( an illiterate young Man ) was induced to enter into 
them, without the Concurrence of his Fatner, who was then alive, and 
the only Proprietor of the Eftate at the time. 

The Caules of entring into the faid Contrad appeared from the above 
Narrative, and being fane, were {o many Circumftances of Impofition : 
As, imo. That the Provifion of Return in the original Charter was con- 
travened by the Dilpofition to Monro of Contulich, whereby the Feu 
was forfeited. This did not hold ; for though the Alienation was in 
prejudice of the Claule of Rcmm, yet no Ground of Challenge arofe 
thereby to the Superior, becaule the Lord Lovat, who was at that 
time podefled of the Superiority, had confirmed it. The fecond Caufe 
of the Contrad,. that the Lands had been in Non-entry, was refiited 
from a Safine in anno 16$ i, proceeding on a Precept of Clare by 
Fowlis the then Superior, to Hughy Robert's Father, who was alive 


,at 




^ ^- . ^., - -■ ■ , . , , .<1 ..>1>-, 


Oftf*/ of SESSION. 91 


MM 


At the Time of rficfe Contracts. The third Cdx&^ that the Feu-duties 
and th^ other Services were not paid^ , on which account the Vaflars 
jkight was reducible, was neither relevant nor true, becaiile an Irritan- 
cy of that Kind is purgeable by Payment at the Barj and as the Feu- 
duty was very fmall, fo it appeared by a Receipt in Procefe, dated 
1673, that it was paid up till the 1669. ^ The laji Ciule mentioned in 
the Contrad waS^ that Culrain, as having Right to the Superiority^ 
had alfo Right to the Claufe' of Return, and codcquently was entitled 
to defeat the Vaflars Right by AdioiiS of Redudions, Improbations, 
^c. So far Was it otherways, that though the Aliefaation to Contu- 
Ikh were null, yet the Lands would have returned, not to Culrain^ 
but to the Heirs of Fowlis the original Granter 6f the Fie . ; for the 
Diipo/ition of the Superiority to Culrain could not carry the Benefit 0/ 
the Claufe of Return. 

%dOy ft Was farther objeded for the Defender, That th* Chattel? 

l6yu containing the Claufe of Return, Was null, as proceeding a no A 

habente, ^c. for Hugh the Proprietor was then alive, and never, fb 

iar as appears, granted any Renunciation which could enable Sir George 

to grant, or his Son to take fuch a Charter. 

^tio. Though the Glaufes of Return have a greater Forde than mere 
I>eflinations> when it appears, or is prefilmed, that they were agreed 
to for onerous Caufes ; yet when they are purely gratuitous* they havd 
fio ftroii^r EfTed than a common t>eftination of Succeffion, which ne- 
ver hindelrs the Vaflal to alienate ©r alter^ : And fmce, by what has 
been faid, it appears thtt Robert yielded to the Claufe of Return men- 
tioned in the faid Contrads and Charter, Without any jufl or oilerous 
Cjiufe, it was in hiy Power to altef the Succdfionj which he has done 
by the Difjpofition to the Defended. 

It was anfwered for the Piirfuer, That as the Defender lays his Rea- 
fen of Redtidion fingly upon Fraud, .yet he qualifies no CixCtimftances 
6f Circamventlon, biit endeavours to inffer it from a preteftded Con- 
tcahdent of Fads ; and yet there is not one Point of Fid that Sif 
George eouid have concealed, which was not equally obvious to 
Robert Monro ; nor is there any Reafon to think that Robert did not 
advife with his Father when he entred into this Tranfadion ; neither is 
there the leaft Evidence brought that any one Fad has come t6 Know- 
ledge now, that was not known to Robert in the Years 1671 and 1(^79, 
the Time of his own Contrad of Marriage; or in the Year 171 7, when 
faeaffigned to the Defender the 1 coo merks payable ttpon the Return. 
Nor can the Bargain be reduced on pretence that Sir George mifreprefented 
Joints ofLa'W, for he was as unskilled in thefe Mattets ^ Robert^ 
and both of them might have been in a Mifbike;* fb that the whole 
Strength of the Reaibn of Redudion amounts to this. That Sir George! 
mifreprefented the legal EfFeds of a Charter which both Parties had be- 
fore them. More particularly it was aniwered to the jfr^ Circumftance 
alx)ve mentioned. That as it was not in Milntoffs Power to di^one 
the Feu to Cont4ilich, in prejudice of the Claufe of Return in the of igi- 
nal Charter, fo Lovafs Confirmation cduld not help the Matter^ be- 
caufc he being only ah Appriicr and ignorant of the Clauifes in the Vd^ 
faPs Charter, it Was granted fericulo fetentis^ fb that he had na 
Power to alter or difpenfe with any Conation in the original Contrad} 
and the Charter of Confirmation contained a Clade, fiuvis t£ refer- 
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vatis jurUus nobis S? fradeceffbrtbus nofirts debit, (gc. In the 
next place* Let the EfFed: of the Confirmation be what it will, it 
was a Paper in Robertas own hands, io that Sir George could not con- 
ceal it ; and even though neither Party had known any thing of thq 
Paper, yet that could never overturn a Traniadion that was other wife 
fair; for TranCidions are not to be opened, becaule oi inftrumenta no- 
viter referta. xdo. As to the Nonentry and Feu-duties, though thcfe 
Fads are thrown into the Narrative of the Contrad: i6yi, yet they had 
no Influence in the Tranfadion which was fettled before in the Contrad: 
1670, in which there was no Mention of them ; for it proceeded only 
upon Sir G^(?r^^'s Claim, in virtue of the Claufe of Return, The throY^- 
ing in the Story of Non-entry, ^c. has proceeded from Robertas An^ 
xiety to have all Claims, whether real or nominal, dilcharged : The 
Lands might have been laid to have fallen into Non-entries, according 
to the; Notion Parties had at that Time, viz. that they were unlawful- 
ly alienated, in which View they were in Non-entry from the Death of 
i)avochartie the original Proprietor. As to the Feu-duties, the Re- 
ceipt in the Year 1673, two Years after the laft of the Contrads, and 
in conlcquence of it, could never inflrud that they were paid, but was 
rather a Proof that they were not, but came then to be difchat^ed in 
confequence of the final Settlement ; and if they had been paid, the Re- 
ceipts of Payment, as well as Hugh's Infeftment and Precept of Clare 
conftat (if he had one) behoved to be in Jiobert or his -Father's hands, 
and fo he had more Accels to know thefe Fads than Sir George. 

As to the laft Circumftance, That the Benefit of the Return belong- 
ed to the Heirs of Fowlis, and not to Sir George^ it was anfwered, 
jfHo^ That this Feu was of the Namre of the old military Feus granted 
principally out of Love and Favour^ and limited to the Feuar and the 
Heirs Male of his 3ody , upon the Failure of whom the Lands return- 
ed to the Superior, not as Heir Xfi the Vaflal, but iqi Right of Supe- 
riority, znd Jure non decrefcendi^ thcmdominium directum being in 
the Superior, which came to be the full and abfolute Property after the 
expiring of the Feu-right by the Failure of the Heirs Male ^ and there- 
fore the Return did not operate in favours oiFowlis but of Sir George^ 
who, by purchafing the Superiority, had the dominiuf^ direffum. 
xdo^ Whatever was in the Point of Law, there was at leaft no Con- 
cealment of the Fad: The Charter was before the Parties, and if they, 
. being doubtful concerning the Import and Efled of it* trahfaded the 
Matter amonef): themfelves, to avoid a Trial at Law,' was not this a 

Sroper Traniadion ? And can it be reduced, upon the Pretence that 
lo^ert was in a Miftake as to the Right ? Upon the whole, as there 
neither was Fraud nor Concealment of Fads on Sir George's part, fo 
there appears to have been amongd: the Parties a Dubiety both as to 
Fads and Points of Law, which to this Day are dilputable: They 
themfelves tranladed the Matter by mutual Conceilions, Robert agree- 
ing to accept; of a Charter with the Claules of Return in it ; and S\x 
George, on. his part, yielded to pay 1000 Merks^ in cafe the Return 
ihould take Efled:, which he was not obliged to pay upon the footing 
of the original Feu. 

It was anfwered to the fecond Defence, That fmce Robert aded as 

Proprietor in entring into the Contrad, it was to be prefumed, in re 

. tarn antiqua\ diat he had a Eight from his Father to do fb ; and the 
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rather, that had it been otherwife, the Father, would have quarrelled it, 
fmce the Contradt 16 ji was not latent, but regiftrate that iame Year. 
To the 3^ it was anfwered. That the Claufe of Return having entred* 
into Robert's Inveftiture in confequence of a TranfacStion, that was a 
mod onerous Claufe, and therefore could not be elided by a gratuitous 
Deed in favour of' the Defender Roberfs Sou-in-law. 

It was further pled for the Purfuer, as a feparatc Anfwer to the Rea- 
fons of Redudion, That there was in this Cafe not only a long Ac- 
• quiefcence and a Prefcription of the Adion of Redudion, but exprels 
Deeds of Homologation, namely, Robert's Contraifl of Marriage in 
the Year 1679 ; where though he had provided his Wife in the Life- 
rent of thefe Lands, yet in the Cafe of the Return's taking place, 
throv^h Failure of Heirs-male of his Body, flie was exprefly lecluded 
from thefe Lands, and her Liferei\t reftrided to oihers ; and Robert 
his aflfiigning to the Defender, in the Year 171 7, the 1000 Merks pay- 
aJ>Ic to CuTrain^ upon the Return's taking place, was a further Homo- 
logation of the Tranladion, not only by Robert, but alfo by the De- 
fender who accepted of the faid Affignation. 

It was replied for the EJefenders, That the Contra A 1671 being 
founded upon falfe and feigned Reafbns, was a fuificient Evidence of 
Circumvention ; and if it be voided on that Account, it cannot be (up- 
ported upon the Principles of TranlacSlion or Homologation, when the 
Granter of them continued to be in the lame Error that led Kim into the 
Tranfadion. In the prcfent Cafe, as Robert's Error at the Beginning 
is inflrudcd by the Circumftances above mentioned, {o his Continuance 
in it is prefumed, linlefe it be proved that he was' undeceivod: Nor can 
therc.be any Pretence of a Prefcription, bedaufe it could not run but 
from the Time that the Claufe of Return took place ; and the Redudir 
x)n was in e£Ee<2 no other than a Defence againll: the Subftitution : Nor 
has the Defender homologated Culrain's Right, by accepting of the 
'Aflignation to the lobo merks \ becaufe in that very Deed Robert im- 
powers him to reduce, quarrel and impv^ all Contrad:s, Obligations, 
i$c. and wills that the Benefit thereof may return to him. 

It was duplied for the Purfuer, That as there is no Evidence of Cir- 
cumvention at the Be^ning, fo the Contrads 1670 and 1671 appear 
to be fair Tranfadions iie rebus dubiis ; and luppofe there were lefe 
Dubiety in the Cafe than there is, yet ftill, if it was doubtfiil to the Par- 
ties, it was a proper Tranlatftion, otherwife there never could be one; 
for always one of the Parties has the Right, but his Uncertainty about 
it, andDefire to ftiun a Procefs, is the Foundation upon which Tranf 
, adiops ftand ; and it is abfurd to pretend, that the Purliier mufl prove 
that the Party homologating knew particularly that he had been de- 
frauded, for the Homologation of a Deed, and the lubfequcnt Acquie- 
fcence in it and in the Homologation for more than forty Years, e- 
ftablifties a fiifficient Proof in L^w that the Homologater undcrftood 
the Nature and Condition of his own Deeds. To pretend to confidet 
whether the Deeds be void in thcmfelves, abftraifting from there being 
a TranlaAion, is to feparate a Thing from irfelf ; for the Queftion is a- 
nent the Redudion of Deeds, which the Puriiier infifts were a plain 
Traiiladlon, and which contain mutual Conceflions by the Parties to 
one another, in order to fhun a Plea : And the Rcfervation to the De- 
fender to quarrel aU Contrads, ^c. eould never concern the Lands in 
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queftion, fince by that Deed the Defender got no Right to them, nor 
had he thereby any Title vefted in him to quarrel the Contrad 1671. 

The Lords repelled the Reafons of Reduction 
of the Contra^ 1670 and 1671, at Mr. 
George Monro'x Injlance againji Culrain, 
and fuftained the Reafons of Re duff ion of 
the ^ijpojition in favours of Mr. George 
Monro Minifter^ and decerned^ reduced 
Ket. Arch Hamilton (tn. 5c^ ^^^^ declared in CulrainV ReduSlion, he 

Alt. Dun. Forbes u charUst conjigmng looo Merks before Extra ff^ 
Erskine. i and ajfoilzted from the Redu6tion at Mr: 

Gcoige Monro Minifier bis Injlance againfi 
hinfy and decerned. 

Lord Taucaitland Reporter. 'Dalrymfk Clerk. 


Eodem ^ie. 

George Taylor Merchant in Amperdam, 

AGAINST 

James Johnfton Merchant in Edinburgh. 

MR- Johnfton, by his Letter x^d Augnft 1718 to Mr. TayUr Mer- 
chant, and Fador at Amfterdam^ dird^ed him to bi^ ieveral Par- 
cels of Goods particularly expreflled in the Letter, '' and ordered him 
•* to deliver them |o Mr. Andrew Man Sfaipmafler, to be found at 
^* Mr. Adam 2)«»r^»'s Merchant in Rotterdam, from whence he was 
'' to &il with the Goods for Scotland, and to take Mr. ilfiM's Receipt 
** for the Goods," which the Letter feid (hould be foffictent. 

Mr. Taylor accordingly bot^ the Goods, delivered them to Mr. 
Man, and took his Receipt for' them, dated at Rotterdam iSth Sef^ 
t ember 171 8, in which Aw» obliged himlelf to deliver the fiimc to Mr. 
Johnfton at Edinburgh, or his Order, Sea-hazakl, Cuftomhoufe-offi-* 
cers and all other Hazards excepted. 

Mr. Taylor aUb on the x7tn September 1718 tranfinrtted to Mr. 
Johnfton an Invoice of the Goods, with the Prices and Chaiges, f&c. 
and ambngft other Articles he ftated 23 Guilders, x Stivers^ as paid 
forCuftom, Pafports, and to Searchers. 

Mr. Man failed from Rotterdam with the whole Goods, being nine 
Boxes and one Barrel ; but it happened, that upon a Search of the Ship 
by tiie Cufto'mhoufe-officers at Helvoetftuys ( the Port at the Mouth of 
the Maefe, by which Ships from Rotterdam to Scotland muft pafe) five 
of the Boxes and the Barrel were taken out and detained by the Offi-i 
cers. 

Mr. Johnfton having received but four of the Boxes, acquainted Mr. 
Taylor of the Seizure, and comiplained of an undue Entry made at Rot- 
terdam, as the Occafion of it. Mr. Taylor, fn renirn to Mr. John- 
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^^«*s Letter, wrote him. on the i8th NdvemberiyiZ, That he r^et- 
ed the Misfortune, but infiftcd, that it was none of his Fault, in re- 
iped that he had given Orders to Mr. ^Duncan to make the proper En- 
try of the Gpods ; and at the lame time he acquainted Mr. Johnfiott 
that the Goods were relaxed, and that he hoped Mr. Jdhnfton would 
find another Opportunity for bringing them Home. 

In September 'i 719 Mr. Taylor drew a Bill on Mr. Johnjion, pay- 
able to his Fa<aor Mr. BUir at Edinburgh^ for the Prices charged in 
the Invoice, with Intereft from the firft of January preceding, which 
was the Time when the Price of the Goodswas a<5hiafiy advanced. Mr. 
Johnftqn having rcfufed to accept the Bill, Proccfs was railed againfthim 
upon his firft Letter commiflionii^ the Goods, and Mr. Man*s Receipt 
of them. 

It was pled in Defence for him. That he muft have Allowance of 
the Value of the five Boxes and Barrel which had been detained at Hel^ 
voetjluys, fince the Seizuo: was occafioned by Mr. Taylor's Fault, who 
was, by his Acceptance of the Commilfion, bound to have made the pro- 
per Entri^ of the Goods, and expede the neccflary Clearances ; and 
:for Proof of this, Mr. Johnfton produced a Declaration of Merchants, 
importing, M That Favors abroad were nndetftood to be obliged not 
•• only to buy Goods, S?r. commiHioned from foreign Parts, btit aUb 
** to make the proper Entries of them, and procure the necel&ry Clca^ 
*• ranees of Cuftoms, ftJf." 

It was anfwcred for Mr. Taykr, imo, AdiiiittiBg the above to be 
the Cafe of ordinary and general Commiilions, yet that could not take 
place in the prefent Cale, where the Commiflion exprefly dirotated the 
taking a Receipt of the Goods from Mr. M/m, which was declared to 
be iumcient. -ido. The Care of eptring the Goods, and procuriog 
Clearances, appeared to have been the lels incumbent on the Puriuer, 
that ht did not refide at the Port where the Goods were to be eofred 
xm board. 3^^^> No, Evidence was brought, that the detaining ri^c 
Goods happaicd for want of the proper Entry and Cl^anoes ; on tte 
contrary^ tne Prefiimption was, that it proceeded from ibine Fault of 
Mr. man%oi at leaft the unrealbnable Proceedings of the Cuftomfaoufe- 
officers, lince the Goods were rekxed and ready to be re^^ivered in 
Ids than a Month after the Seizure. 

RepHed for Mr. Johnfton to the firft and fecond Aniwets, Thjt there 
was nothing particular in the Conuni^on, it J>eing genexally exprefled 
m all furh Commiflions, that the Shipmaftfer's Rece^ fhall be fufficient * 
'^bqt this is never underftood to liberate the Fador froin the Ncceffity of 
making the proper Entries and procuring Clearances ; oh the contrary, 
it appeared from the Purluer's own Letter i8th November 171^, that 
he underftood it to be a Part of his Duty, even though he did not re- 
fide at Rotterdam, in lb far as he gave aCommiifion to Mx.^uncan to 
take care of thefe Particulars tor him, and did adually cliaxge in his 
Invoice %i Guild. 1 Stivers on account of Entries and Clearances; fo 
that whether it wa3 his or Mr. T>uncan\ Fault, he muft fiiffer the JCo&. 
As to the third Reply, it was referved to Proof. 

The Lords found. Thai Mr. Taylor having em^ 
ployed DxmcMi to enter and Jhip the Goods U- 
belled, and having Jiated the Exfencts of En-^ 
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tries and Shipping to Mr. Johnfton, Mr. Taylor 
? n£;as liable fir the Fault and Neglect of Mr. 


Aa Jo. Flemmg & 

R9. Craipe. 
Alt. Jo. horn. 


Duncan. 


Lord Forglen Reporter, 


Gibfon Clerk. 


. The Tdiants of L'tbertotty Newton and Lafwadcy 

AGAINST 

the Jufikes of the Peace of the Shire (/Midlothian. 

UPon Application to the laid Juftices, Mr. Baird younger of New- 
baith was authorized to indole a Piece of Ground through which 
the Highway palled, and to call about that old Way, upon his repair- 
ing and making good a new one upon his own Charges, with the PS- 
iiuance of the Tenants of that and the neighbouring Parilhes, for car- 
rying the Materials to lay the lame : He thereafter obtained a Warrant 
from the Quarter-feffions to a §^orum of their Number, to caufe call 
out the adjacent Tenants of Lwerton^ Newton and La/wade^ to be 
a/nilanc in the laid Work, and to grant Warrant for poinding them in cale 
of Refulal, conform to Ad of Parliament. 

' The Tenants railed Sdpenfion of thefe Proceedings upon the follow- 
ing Grounds, imo. Without an exprels KOi of Parliament y no Perlbn 
could caft about an Highway ; and therefore he who has the Benefit of 
it ought certainly to be at the Expences of doing the thing, xdo^ If 
the Kdt 1661 had intended any liich Encouragement as this, it would 
have certainly expreflcd it, as it does in other Cales, where the bur- 
' dening of Neighbours was under view : For Example, where Inclo^ 
fures fall to be upon Marches ^ the next adjacent Heritor is to be at 
'eqml Tains and Charges, stio. In the foreiidd A£t there is the fol- 
lowing Clade : jind where there are Lifer enters upon Lands ^ the 
fame jhaUbe done upon the eqiidl Charge of the Liferent er and He^ 
' ritor ; and in cafe of proper fVadfets^ the Charges Jhall be added to 
the Reverjion; which Claule, altho' it concerns the Expences of In- 
cloliires in general, yet it muft likewile relate to the Charges of calling 
about the Highway, as a conlequential Part of the Expences of inclo- 
fmg, dpcciaffy when the Cl^ufe anent the Highway inunediately pre- 
cedes it. ' , 

It was argued for the Juftices, That the old Way: flood in need of 
' S^epair, and would have wanted double the AlTiflance from the Suf^ 
penders thit was appointed for the new, and therefore the Juftices War- 
xait was rational and juft. xdo. By Ads of Parliament the Juftices of 
Peace are impowered to change the Highways, and remove them en- 
tirely fi-om one Place to another, and to oblige the Tenants and Pot 
ifeflbrs'to thefime Carriages towards making the new Way, that they 
have done in the prelent Cafe; and therefore the Sulpenders had no 

Rcalbn to complain. , 

• • • ■ * 

It 


N vv 


*■!* 


Court of SESSION. 97 

It was anfwercd for the Sulpenders to ^the^r/?. That the accidental 
bad Condition of the Highway could never entitle the enclofing Heri- 
tor to the Affiftance of the neighbouring Tenants, there being nothing 
provided in the Law to that Purpofe. And to the fecond it was an- 
Iwered, That the Juftices rqay have Power to alter Roads for the pu- 
blick Benefit, and to call for the Affiftance of the Neighbours to fuch 
Alterations ; but there is no Reafbn why fuch a Burden Ihould be thrown 
upon them, when the Alteration is for the Benefit and Advantage of a 
private Perfbn. , 

It was farther alledged for the Tenants, That the Work being alrea- 
dy done, their Affiftafice could not now be required. 

'Ani MAti^nai for the 7 The Lords fufpended the Letters, and ajfbil- 
i£^ li^jTstiwart, S ^^^^ ^^^ Tenants. 

Lord Kimmergham Reporter. ^alrym^te Clerk* 


' " ■ '* ■ ■ I 


Eodem *Die. 

Elizabeth Borthwtck Widow of Thomas Scot, 

AGAINST 

John Scot Son to the fa'td Thomas. 

t 

HPHe Purfuer, with Confent of Thomas Scot her Husband, granted a 
•^ Difi>ofition of. certain Tenements m Edinburgh which belonged to 
her, in favours of Tringle of Ttrjbnce Brother-in-law to the Husband* 
who thereVipon disponed the fame to the faid Thomas Scot. She ha- 
ving fiirvived her Husband, raifed Redudion of thcfe two Difpofitiohs, 
as being in the fame Cafe, as if (he had dilponed the Tenements diredly 
to her Husband, which fhe could have revoked as i Ddiiatiori inter vi* 
rum ^ uxorem. 

The Defences were, \mo^ That fhe had judicially ratified the Dilpo- 
iition extra frafeniiam mariti^ andjfv^om, thatjhe JhOuld never quar- 
rel^ impugn nor reduce the fame, nor come in the contrary thereof 
directly or indire£ily in Judgment, nor without the fame any man- 
ner of way in time coming; and this, according to Sir James Stew- 
art's Opinion, in his Anfwers to ^irleton's Doubts, Tit. ^on. inter 
"vir. & ux. excludes Revocation. %do. That fhe had homologate the 
Difpofition, in fb far as a Liferent of the Subjedis being referved to her,, 
fhe had after her Husband's Death uplifted and difcharged the Rents^ 
and fct Tacks, &c. as Liferentrix. 

Anfwered to the frf. That ^the judicial Ratification ddes oiily ex- 
clude a Redudion ex cafite vis S? met 4s, but does not hinder a Wife 
to revoke a Donation made by her to her Husband y?^;?f^ matrimonio^ 
as was found February ijrth 1678, Gordon againft Maxwel, which 
Authority muft be of greater Weight than the Opinion of any private 
Lawyer. To the fecond. That her Uplifting Rehts^ to which fhe was 
entitled^ could not be conftrued an Homologation of the Difpofition ; 

Bb for 
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for till that Deed was reduced, ihc could do no more than levy th« 
Rents as Lifcrentrix. 

The Lords found. That the judicial Ratifca^ 

tion did not exclude the Revocation ; and 

Aa. Arch. nAmiinn £tti.\ that the fct ting Tacks as Lifer entrix^ was 

Alt. ck Binning. S ^^t a fufficicnt Homologation of the "Dijpoji^ 

tions. 
Lord Grange Reporter. Mackenzie Clerk. 


^■AMA^Mi^flU 


Eodem ^/>. 

Wtlliam Denholm Wigmakcr in Edmbur^^ 

AGAINST 

» 

Anna Watt ReltB <?/ Robert Dryfdale Merchant there. 

TI?IlHam T>enholm, as Creditor to Robert Dryfdale by two Bonds 
'^ of xoo Merks each, payable the firft Term after Dryfdale^s De- 
ceafe, infffted againft Anna JVatt his Reli<9:, as Executrix or vitious 
In6:omitter, for Payment of the Sums in the Bonds. 

It was alledged for her> That the Teftament was exhauftcd, flic be- 
ing Creditrix by her Contrad of Marriage for more than the Value of 
all the Effects left by her Husband at his Death, in regard, that, by 
the Contrad, he had diQ)oned to her the Half of his Houihold-ftirni- 
ture, and likewife the Half of his Merchant-goods, both by Inventary, 
with this Difference, that in the Invcntary of the Merchant-goods, e^ 
very Particular was valued, and the total Sum extended ; but the other 
contained only the Particulars of the Furniture, without any Vahic put 
upon them; ftom which it was contended, that as flie was -Creditrix ta 
the ipfa corpora of the Houlhold-ftirniture, fo flie was in the Vahie of 
the Merchant-goods as at that time, becaule it could not be laid with 
any Propriety, that flie was Creditrix in the if fa corpora of the Meiv 
chant-goods, which, from the Nature of the thing, n^ht next Day 
have become the Property of a Purchafer. 

It was anfwered, That the Defign and Meaning of valuii:^ the Con«* 
tents of the Inventary of Goods was no other, than to dired: them to 
a prudent and accurate Management in the Sale ; but it could not be 
thought, that the Husband intended that flie fliould be Creditrix in the 
Extent of the Sum to which they were valued ; for had he fo deftgned^ 
it was eafier for hhn to have provided her to a Sum equal to it in her 
Contrad; and therefore, as the Property, as well as the Adminiftta- 
tion of the Merchant-goods remamed with the Husband during his Life; 
fo the Wife, by her Contrad of Marri^e, was only Creditrix for the 
Half of the Merchant-goods that fliould be in the Husband's Poflefllioa 
at the time of his Death. 

The Lords found. That the Defender by her 

Act. :}a. Tersufcn fen. 7 ^''^^f ?, ^/ ^j^^^riage was Only Creditor to 
Alt. Hugh DairymfU fen. J the Half of the Valuc of the Goods and G^ar 

At the time of the Husband's Deceafe. 
Lord Tancaitland Reporter. Gibfon Clerk. 

Colonel 


• Couri of SESSION, ~ ^ 


rfh. 


M 


Ju/y zz, 1714. 

Colonel John Erskine of Carmck^ 

AGAINST 

• Charles Bell Writer to the Signet. 

R. Scot SherifF-cIerk of Edinburgh ^ in his Contrad of Marriage 
with Marion Cuningham^ became obliged to employ 10,000 
Merks on good Security to her in Liferent, and to the Children of the 
Marriage in Fie ; and for their farther Security, and in corroboration of 
the (aid Obligation, he obliged himfelf to. infcft her for her Liferent, and 
the Children in Fie, in certain Subjeiiis within the Town oiMujleburgh % 
upon which he gave her Sz{\nt frofriis manibus mOffoberi6i^, and 
in the Year 1705" flie adjudged for the Inlacks of her Provifion* 

The deceaft Mr: Andrew Vre having adjudged the lame Subjed: an^ 
no i6^x, there arofe a Competition betwixt Mr. Be/I^ who had ac- 
quired Right to Vre's Adjudication, and the Colonel who had Right 
to the Relid's. Mr. Bell was preferred upon his Adjudication, as pri- 
or ; but there occurred a Queftion, '* Whether or not the Colonel was 
•* preferable on the Contra^ of Marriage and Infeftment,- though it was 
"not an Infeftment of Annualrent, and albeit no Adjudication had 
** been deduced thereon ; and whether the Rehdt's Right of Liferent 
•^* was of luch a Nature, that in cafe flic had not got foil Payment of 
*• her Provifion ftipulated by the Contradt, the Inlacks could be charged 
** as a real Debt upon the common Debitor's Eftate, now when the 
^* Liferent was determined?" 

It was pled for Mr. -5^//, imo^ That where Lands are burdened, and 
made a Security for a Sum of Monty, they are di^oned cxprefly in 
Security, which is explained in the Claufe of Infeftment, and made an 
cxplicite Provifion, that they are to ftand and remain aflecfted, ay and 
while the Sum for which Security is granted fliall be Satisfied and paid ; 
l>ut in the prefent Cafe it is not fo, for the Precept bears a Warrant to 
infcft her for her Liferent-ufe ; and though the Safine fropriis ma- 
nibus cannot be laid to proceed on a Precept, yet it bears exprefly to 
be given to her for her Liferent, and the Symbols afe the lame which 
are ufed in Infefiments of Property, or Rights of Liferent of Lands, and 
«o Money given and delivered as a Symbol, which is always done, 
where the Intention is, that there fhould be a Money-debt upon the 
Subjedl, or an Annuity of Money; her Liferent-right therefore muftre- 
folve into a Locahty, eftablifoing to her a Right to upjift the Mails and 
Duties while her Liferent did fobfift, but could laft no longer than till 
her Deceafe, and confequently there .could be no Claim thereafter for 
Inlacks. zdo^ Whatever might be the Import of the Contrad:, yet 
•fince the Precept of Safine did only grant Warrant to infeft her in the 
Subjects for her Liferent-ufe, that was fofficient to determine the Nature 
of the Right, and Ao Perlbn was obliged to r^ard any other Condition 
not expreft in the Safine. 

On the other hand, it was contended for the Colonel, imOy That ft 
appeared from the Contrad:, that Mr. Scofs Intention was in all E- 
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vents to lecure his Spoufe in the Annualrcnt of 10,000 Merks, for 
which he cxprefly obliged himfelf, and to infeft her for her Security ; 
wherefore flie beinff infeft, the Annualrent ftood fecured to her by the 
Safine, and the Subjedt was impignorafe to her for Payment thereof; 
and as there could be no doubt, but if Children of the Marriage had ex- 
ifled, they would have been fecured in the Fie by the Infeftment, fo 
the Annualrents muft be fecured to the Mother in the fame marmer 7 
And befides, this is one of thofelnfeftments for Security, which though 
diftindt from Infeftments of Annuakent, yet are equally Burdens on the 
Fie of him who grants them ; Lord Stair, Tit. Competition, g 24. 
udo. That the Safine contained at lull Length the Obligation to infeft, 
and the Obligement beii^ to grant Infeftment for Security of Annual- 
rents, the Safine muft be interpreted in a Congruity with it. 'Tistrue» 
that flie was only infeft Ibr her Lifercnt-ufe, yet that was not the L?ife- 
rent-ufe of the Subje<3:, but of the Sum fecured upon it by Infeftment; 
for (he could have touched no more than to the Extent of the Annual- 
rent, whatever had been the Value of the Subjedt. And, Lafily, That 
the Meaning was the fame, as if flie had been infeft /^r exfrejpum in 
an Annualrent, though in different Words ; and though all the Condi- 
tions in the Contrail had not been narrated, yet the Infeftment bearing 
to be given conform to the Tenor thereof, Angular Succeflbrs were 
bound, bcft)re they could purchafe bond fide^ to look into the Condi- 
tions of the Contrad. 

The Lords founds That the Inlacks 'of the 
Jointure were a real Burden, and that 
Au'^' fj?^'"^!^'' ^^^ Co/oncl^ fhe Adjudication was to be drawn back 

to the T)ate of the Infeftment. 


Alt. Altx, Hay, J 


Lord Royjlon Reporter. Mackenzie Clerk- 


July 13, I7M- 

James Douglas, eldeft Son to the deceaft John Douglas of 

Tilliwhilliey 

AGAINST 

John Douglas his 'younger Son. 

^Ames Douglas oi Inchmarloch, Grandfather to thefe Parties, made 
J a Settlement of his Eftate oi Inchmarloch, in his Son John's Con- 
tra<9: of Marriage, ufon him and his Wife in conjunSt Fie and Life- 
rent, and the Heirs-male to be procreate of the Marriage. 

OiFthis Marriage there were two Sons James and John, and the 
Father, notwithflanding of the Settlement, paffed by the eldeft Son, 
and granted a Difpofition of the Eftate in favours of the younger, up- 
on a Narrative of the. undutiful and difobedient Behaviour of his eldeft 
Son, but with the Burden of 300 Merks yearly of Aliment to him. 

After the Father's Deccafe, James infifted in a Redudion of the Dit 
pofition granted in- favours of his younger Brother, and contended, that 
his Father had no Power, by the Contradt, to make a Settlement in 
prejudice of him; nor could he by the Law of ^J^^^/^^^^ divert the Sue- 

ceflioa 
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[ .^ Ceflion at his Difcrction, lince it was provided to thfe HeiV-piale ; and 

' . the rather, that he himfelf was not ab ante Fiar, but Ha(J.\4ihe» JEftatc 

fettled upon him by the fame Deed. And as to the NarratiVV-bJf .the 
t)ifpofitioa, with refpe<3: to his undutifol Behaviour, it was allVdgea;: 
» that neither that fimple Aflertion, nor any thing that appeared in Pro-* 
cefe, could be deemed a legal Proof; 

it was anfwered, That the Fathef was Fiar of the Efiate; and coul4 
have difpofcd of it for onerous, lieceflary or teafonable Caules ; that he 
had done nothing tontra fidem tabularum nuptialium^ having fuf- 

^ ^ ficiently implemented the ContradJ:, by giving the Eftate to one of the 
Sons of the Marriage, though he negleaed the eldeft, upon very juft 
Grounds, which were not only inftrudled by the Narrative of the Dif^ 

: pofitiouj but from Atteftations of his Uncles and neareft Relations^ 

.' giving the fame Acccount of his Condud:. 

' ' The Lord Newhall Ordinary found, Ithat in this circumfiantidte 

Cafe, thb Father might dijpofe of the J^Jiate to any of the Sons of 
the fame Marriage. And the Lords adhered, ' 

Aft. jf4. Graham fcn^' 

Alt ^0, Horn, % 


Eodem 2?/>. 

Mf. Jamei BmUie Writer to the Signet and Inglisy 

% 

AGAINST 

Nathaniel Gordon of Carleton. 

!- yOhn Gordon of Overbar, with Advice and Confent of his Spoufe, 

f J granted a Bond of Provifion to his youngeft Daughter Janet fot 

zsoo Merks, payable at the firfl: Term of PFhitfunday or Martinmas 
\ after his Decedev with Annualrent thereafter, and the Bond contained 

the following Claufe: And for evitin^' all Controverfies thut may 
* arifey in cafe of the faid ^^xitx her dytn^ before jhe be married, or . 
in cafe of Marriage, Deceafe isiithout Having Children^ or having * 
Children they deceafe .without lawful Succeffion^ or Jhe furvive 
themy the faid SpoufeS bind and oblige them, &c. to make "Payment 
of the faid Sum, at the Term above fpecified, to t hi faid Janet; 
and in cafe of her Marriage, to her future Husband tn Liferent 
and conjunii Fie, and the longeft Liver of them two, and the Heirs 
and Bairns procreate in Marriage with the faid Janet, ar her faid 
Husband or Husbands in Fie ; whilk Sum fo td be lifer ented by the 
Spoufes fore faid, in cafe of no SucceJJion o f the faid \^xi&^s own Bo- 
dy, or jhe furvive them, or they die isJithout SucceJJion^ then the *" 
forefaid principal Sum is hereby declared to return after the 7)e- 
ceafe of the faid Janet and her Husband, and their Children, as faid 
is, to our other Heirs and AJfignies whatfomever. 

After Overbafs Deceafe, Janet and Mr. Inglis her Husband af- 
figned the Bond to Mr. Baillie for the Behoof of Mr. Inglis ^ who in- 
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filled in a Pfocefs^ainft Car let on, as reprefentitig Ovefiar, for Pay- 
ment Ql[\ift^. principal Sum. 

..•.T-hje.^B'efeilce oftertd was, *rhat by the Conedption of the forefaid 
.fClaufe, Janet Gordon and her Husband were only naked Lijferenters ; 
hnd Ihe having no Children, the Defender could hot be liable for the 
principal Sum, but only for the Annualrents during her own or her 
Husband's Lifethne. 

It was ahfwered, That by the Nature of the Claufe. Janet waS Fiar 
of the Bond, and the Father's Heirs her SubftitUtes ; wherefore flie might, 
for reafbnable Caules, difpofe of the Sum in exclufion of the Subflitutes: 
ahd that the Affignation was not only rational^ but onirous^ fmcc it 
^was conveyed in name of Tocher for her Husband's Behoof^ who had 
provided her to a (iiitablc Liferent : That it never tvas queftioned, but 
that in the cd(c of a Claule of Return in a Bond, the Inftitutc was fo 
for Fiar, that he could for reafonable Confiderarions diipole of it, Ja- 
nuary 31ft 1679, T)ruinmond againft T)rummond% loth February 
1689, Mortimer againft the CoU^e of Edinburgh^ where the ratio 
decidendi was. That the Conveyances were fraudulent, which proves, 
that they would have been luftained, had they been lair and rationale 
There was another Decifion infiftcd upon, February ' tjo^^ betwixt 
"Dalgerno and Adolf hus "Durham's Son, *• where Hamilton of Bog- 
«* head having acquired an Eftate in favours of himfelf, and Thomas 
«* Hamilton his Son in Fie, and the Heirs to be procreate of his Body ; 
*' which iailzieing, in favours of his Daughter, and the Heirs of her 
'* Body; which foilzieing, to his Heirs and Aflignies whatfomever/^ 
There was an Infeftment cxpede, containing exprefly the forefaid Sub- 
ftitution ; but Thomas evacuate the lame by a voluntary and gratuitous 
Difpofition in favours of Durham's Son a Stranger. \Dalgerno Son of; 
the Daughter, and Ukewife Heir of Line to the Maker of the Deftina- 
tion, railed a ReduiStion of the Right in favours of iiurham^ as mere- 
ly gratuitous, in prejudice of the Subftitution and Deftination exprefly 
contained in the Infeftment i ** The Lords however luftained the Right, 
*' \s\ x^^tOi Thomas Hamilton \izs abiblute Fiar, and aflbilzied fronj 
**. the Reduction." xdo^ The Purluer infifted upon thefc Words of the 
Narrative of the Bond : And for better Advancement to a Fortune 
fuitable to her degree and ^ality. Sec. and contended. That the 
Granter having it in his Eye to provide his Daughter in a good Mar- 
* riage, it was impoflible he could pfopofe to attain his End by Co finall 
a Provifion, as the Annualrents ; and therefore muft be liippoled to have! 
defigned her the Fie of the principal Sum. 

It was replied for the Defender, That the Dilpute was miftaken, for 
the Deed in queftion was not to be regulate by the ordinary Cafes of 
. Subftitutions, or of Returns in Bonds, bccaufe here the Father evident-^ 
ly intended, that neither the Daughter nor her Husband fhould have 
the DiTpofal of the principal Sum, but only of the Annualrents ; for af- 
ter the Obligement to pay, he lays, PThilk Sumfo to be lifer ented by 
the Spoufes forefaid, &c. which Words are {o ftrong, that *tis impot 
fible they can bear another Interpretation, than that the Spoufes' were 
not to be Heirs, but Liferenters. tdo. As to the Arguments from the 
Onerofity and RationaHty of the Deed, and 'the Circumftances brought 
to Ihow, that the Father intended that the Daughter Ihould be ¥\^t^ it 
was replied, that thefe might be of ufe, if the Intention was to be drawit 

from 
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from Rules in Law, but could be of no Avail, whore the Defign ap- 
peared to be {6 clear from the Writ. It might indeed feem odd, that 
after the Show the Father had made of doing for his Daughter, he 
fliould have given her only l^S Merks yearly, but he intended to give 
no more, dnd thought that fecuring the Fie to the Children was great: 
enough Encouragement to a Match; 

The Lords found. That the Wife ^wai not a fimple Liferent- 
rix, but that Jhe was a qualified Fiar. 

The Caufe was afterwards reported upon the Effed: of the Quality^ 
and the Lords found that Jhe could not ajjign, becade the Event of 
her having a Husband was in the Father's View, and was provided a- 
gainft. 


Aa. AUx, Menztes.l 


Alt. Ja. BofiulL 

j Lord Dun Reporter* Murray Clerk. 


Eod^m 7)ie. 

The Tork-Building Company, • 

AGAINST 

Mr. ]zmQS^2A\\it Writer to the Signet tfW Andrew Thomfbn. 

MR. Walker of Santfoord and the two Defenders made a Propofal 
to take a Leafe of certain Lands from the Company, which was 
agreed to by Mr. Streatchy their Manner, who was to fet the Lands 
to^thefe three Gentlemen equally among diem, their Heirs or Aflignies.? 
and they were to become bound conjunddy and feverally for the Tack- 
duty. 

After the Terms were thus fettled, but before the Tacks were ex- 
tended or figned, Mr. Walker went to take a further VieW of the 
Lands, and to enquite into the Condition of the Tenants ; and in his 
Abfence three Duplicates of the Tack were wrote out, arid figned by 
Meflrs. Baillie and Thomfon toeether with Mr. Streatchy, but were 
left in the hands of Mr. Campbell, who was Writer and Doer for the 
Company, till luch Time as Mr. Walker fhould likewife fign. 

The View which Mr. Walker had taken Of the Efbte, fd far poflefl 
him with a Diflike of the Bargain, that upon his Return he refufed to 
fign the Tacks, which Mr. Streatchy formally required him to do ; up- 
on which Meflrs. Baillie and Thomfon protcfted that they might be 
free. ; 

The Company brought an Adion againft Baillie and Thomfon for 
Implement of the Tack; for whom it was pkd in Defence,. That they 
had locus fednitentia, fmce all the Parties who were defigned to bd 
concerned had not figned the Tacks : That as the Bargain was entred 
into upon theProfped of Mr. Walker'^ being joint Partner, and who, 

C c X upon 


1 


I 


1 1 m i l l t f I < I • ■■ H 


104 DECISIONS of the 


Upon account of his Knowlec^e in fuch I^latrers, was to have managed 
for them, fb the Contradt was not complete till fiich Time as he Ihouid 
fign ; for which end the Copies were left in the Writer's hands and not 
exchanged, and fuicc Mr. fVaiker declined to hold the Bai^ain, they 
ought to be free, in the lame manner as the Company would be, ihoulid 
they claim it, becaufe the Set was made upon the Faith of having three 
Tackimen bound to them, and no lefs •Security could bind them; which 
appeared to have been Mr. Streatchys Sentiments of the Matter, from 
his having required Mr. IValker^ under Form of Inftrument, to accede 
to the Tack. -' 

It was anfwered for the Company, tmo. That the Tac;ks were com- 
pleted as to the Defenders by their Subfcriptions and Mr. Streatchys^ 
by which they and the Comply became mutually obliged without the 
Intervention of Mr. Walker ^ as the Lords had found in a parallel Cafe, 
14th February i63x, Lamington againft Fowlis. xdOy That mutual 
Contracts needed no Delivery, but were completed by the Sublcription 
of the Parties Contradters, as my Lord Stair obferves. Tit. Rejiitu- 
tion, S i4> and was decided 30tn July 16%^^ Crawford ^g^inU Val* 
lance, sfio. That the Tacks in queftion muft be prefumed to have 
been delivered, fincc they were in the hands of the Company's Writer 
and Doer ; and the requiring of Mr. Walker to fign, could not alter 
the Cafe, fince that was equally agreeable to all Parties. 

Replied for the Defenders, That the Tacks b^ing conceived to three 
Tackfinen equally araocg them, could not have Effect ^ainft two of 
them if the third fliould-refiife to accede ; for the two who figned had 
only a Right each to a Third of the Lands, and therefore could not be 
liable for the whole Rent, nor could they ;be obliged to accept of a 
Bargain diiSerent from what was ftipulate, namely, to be conjundk 
Tackfinen with a third Perfon, whofe Skill and Affiftance had been the 
chief Inducement to the Propofid on their Parts, and upon whofe Cre- 
dit the Company had £0 readuy gone in to it. From the whole of the 
Circumflances it was plain, that as the Tacks were not delivered, fo 
the Bargain was not completed tiU Walker ffaould fign ; and therefore 
neither the Defenders nor the Company were bound. 

July ^, 17x4. 
The Lords founds That the Tacks having remained in the 
Writer's hands^ and there being an Inftrument taken a- 

falnft Walker by the York-BuiFding Company, requiring 
im to fign the X^cks^ that there was locus poenitentije in 
the defenders. 

Upon advifing a reclaimii^ Petition and Anfivers, the Lords explain- 
ed their Interlocutor, and found. That the three "Duplicates of the 
Tack having remained in the Writer's hands, and not figned by one 
of the intended Tackfinen^ that the ^eed was incomplete, and that 
none of the Tar ties were kound thereby. 

I November xo, 1714. 

The Company gave in a Petition, craving that the Lords would find 
it relevant for them to prove, that the Tacksjpurfiied on were mutual- 
ly interchanged by Streatchy, Baillie and Thomfon, upon which die 
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tords granted a PrtxJf before Anfwer ; but when the Proof was advifed, 
they Found the Delivery not proveui and aflbilzicd the Defenders* 

Aft. Ro. Dundas AdvocatUs 8c Aa. Cralgle'.7 ^ 

Alt. Ja. Bofuell & DAn. lorbes. % 
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yulyx%, 1714. 
Etiztikth Sh6rt kelia of Mn Hugh Mackaill, 

H G A I N S T 

t ■ 

William Hamilton Pofi-majler of Falkirk; 

Rs. Mackaill having Occafion to fend four Guineas to Lieutenant 
J^ray at Edinburgh, (he inclofed them carefully in a Letter di- 
rected to him, and committed it to the Care of the Poft-mafter of Fltt- 
kirk : The Letter was dehvered to Mr. J^ray at the Poll-office in E- 
dinburgh^ but the four Guineas were amifiing : Upon which Mrs. 
Mackaill purlued Hamilton the Poft-mafter before the Juftices of Peace 
of Stirling/hire ; and a Proof of the FaA being taken, the Juftices de- 
cerned Hamilton in payntent of the four Guineas. 

Of this Decreet Sulpenfiori was obtained : The Reafbns were, i«r^ 
That by the Rules of the Poft-officcs, Letters containing Money, or 
any other valuable Thing, are brought to the Office, and there the 
Contents are Ihown to the Officer and fealed in his Prefence, and mark'^ 
ed by hiiii, after which he is anfwerable ; but this in the preieht Cafe 
was negledted, ai^d the Letter drily marked to pay the ordinary Poftage 
of a (ingle Letter, xdo. When the Letter was delivered at Edinburgh ^ 
the three Seals were entire, arid therefore the Poft-mafter was not 
chargeable with the Contents. 

ItL Anfwer to thefe Reafons, the Subftarice of the Proof before the 
fnferior Court wds rdlumed, viz. Mrs. Mackaill deponed upon the 
inciodng of the font Guineas in S Letter fealdd. with three Seals and 
tipped with Wax on both Sides, and addrefled to the Lieutenant. 
Margaret White, a commoh Carrier of Letters to and from the Poft- 
office of Falkirk, deponed, That fhe delivered the Letter to Janet 
Thomfon the Defender*s Spoufe, who was conftitute by him to receive 
the Letters, and at Delivery (he acquainted her that there were four Gui- 
neas in it. Jean White deponed. That fhe was prdTent whe;n the Letter 
was delivered, and heard the fotiiidf Witnefs acquaint the Ppft-mafter's 
Wife with the Contents. The Defender's Wife deponed, That fhe re- 
ceived the Letter, and that Mairgaret White told her that it contain- 
ed fbme Gold, but did riot remember the Quantity ; that fhe left the 
Letter tvith her Husband to be dilbatched with the. reft. Hamilton the 
Defender likewife deponed. That ne found amongft other Letters in his 
Office one with fbmething weighty in it, and >^as once going to mark 
it as a double Letter, but did it not, and fealed it up in the Bag with the 
reft. Mr. Bray deponed. That upon receiving his Letter in the Poft- 
office of Edinburgh he immediately opened it, arid finding that it 
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Wight to have Golitiincd font Gtlineasj but that it did not, 'he cOttxpkih- 
ed to the Servants of the Office i and of thcfe, two deponed conform 
to him, with this Addition, That Hamilton lent along with the fame 
t^ackfet a Bill or Label, which is ufual, ,to take care of two Letters of 
his own marked PT, H. which were careflilly delivered. 

From this Proof it was contended for the Charger, That the Sulpch- 
der was juftly decerned, .fmce he had accepted the Charge of a Letter 
with Gold in it, and had not obferved the ufiial Caution -of marking 
the Letter fo as (pedal Care might have been had of it : That the For- 
malities mentioned in the firft Realbn of Sulpenfion were lufficiently 
anfwered, by tht Deliverjr of the Letter to his Wife the Injtifor, and 
acquainting her of the Contents : That though the Seals remained 
whole, yet it was eafy enough to. imagine that the 6old might have 
been taken out. 
Aa. ja. Bofueii. 7 ^^^ ^^^^/^ ^^^ *^^ Letters orderly fro^ 

Alt. Arch* Hamilton fcA. J ceeded, 

' ' Mackenzie Glerfc. 
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Eodem 2)/V* 

The Earl of Marchmna^ 

AGAINST 

The Earl of Home^ 

TWe Earl of Marchfnont having Right by Progrels to the Land^ 
and Barony of Greenlaw^ of which the Lands of Tennandrie are 
a Part, by Titles derived from the Earl of Homers Predeceflbrs, and 
being, as his Authors had been, in the peaceable Pofleffion, for Years 
beyond Memory, of the whole Barony of Greenlaw j except the parti- 
cular Lands oi Tennandrie^ which had been and continued to beari* 
the Pofleffion of the Earls of Home alfo for Time beyond Memory ; 
railed in the Year 1(^95' a Procels of Redudion, Improbation and De- 
clarator of Property of the Lands of Tennandrie againft Charles theii 
Earl of Homey at that Time in Pofleffion of thefe Lands, and likewife 
againft the Apprifers of the Eftate of Home^ againft the Reprefentatives 
of George Hofne of ^irringtqn, and againft the Reprefentatives of 
Mr. T^avid Home Paribn of Greenlaw^ which George and ^avid 
tJomes the Purlber liippofed, from the Writings produced by hiiii, to 
have b een Authors to the Earl of Home in the Right by which he pot 
feft the Lands oi Tennandrie. 

It appeared from the Writings produced by the Purfuer, and was ad- 
taitted DV the Defender, That the Barony of Greenlaw, including 
Tennandrie, had been granted in Feu by the Earls of Home before the 
Year 1 600, and that by Progrefs they had come into the Perlbn oF 
Home JEarl of Dunbar \ who was infeft in the abfolute Rieht of them, 
both Property and Superiority, by virtue of a Charter under the Great 
^eal Anno 1606, proceeding on the neceflary Refignations. 

It appeared alio by the Purluer's Produ<flion, and was adrnirted by 
tbe-Defendcr, That Lady Anne Home Daughter and Co-heirels to the 
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feid Earl hf^unhat, ahd ^s deriving Right frotn her Sifter, had ih thi 
Year. 1615 granted a Wadfet-right over the whole Barony, including 
Tenntmdrte^ to Sir Gidion Murray, tot xo,ooo Merks: That Sir 
Kfidem coiivcyed the faid Right to Home of Manderjion, who in the 
Vear i6xo uicd Rcquifitibn of his Money in due Form; but hot ha- 
ting received it, he carried on a PwCefe of poinding the Ground, and 
birtained Decreet agamft the then Pofleflbrsi particularly againfl onii 
Mr. T^avid Home who poflefled the Lands of Tennandrie : And that 
Mnnderfion likewife that lame Year carried bii a Pro€e(S of Apprifirig; 
by which he evided the GMuhd-f ^k of the whble Laiids^ ^d all Re- 
terfions, tSc. of it> ripon \<^hich Apptififig he expede a Charter under 
the Great Seal, and was thereti{)tm infeft ; and that in the (aid Vear 
Manderftofi entred into a new Tranfacftibn With Lady Anne ; and fof 
a further Sum of Mbney theh paid to her, he obtained from her a Rati- 
fication df the Apprifirig, a Difcharge of the legal Reyerfion, and a full 
bilpofitibh to the Lincfe, ^and to df flights of Reverfioii, ®r' compe- 
tent to her as to the fiid Lands of Greenlaw, iiicluditig Tennandrie^ 
Whereof flie then delivered him a connedted Progrds of Wfitifigs. 

Anno i6zs Manderjfon dilponed his Right to Logan of Coultjfe/d^ 
who in the Ye^r 1624 bbtaiiled a decteet of Removii^ agaifift tlie Te- 
nants of Greenlaw y and particularly againft Hofne Vzrlbn of Green- 
law, a^ PbflefTor of T'l^hiiaHdrie, Who by Miftake was nained in thd 
' I)ecttet Alexander idlfedd of ^avid, ^ 

it aftb appeated froin the P'urfirer's Writings, that thfe faid Right Jiad 
come by Prdgrefs, itt the Yeat 1^54^, into thfe Pfcrfoli of Home of Ha- 
liifur ton, who obtained from the Cftown a • tic w . Charter containing a 
Ckitfe of M-boda^u^y and that he tifed an Otict of Redemption of a 
\^adfet- tight, feid tcrhive been .originally granted to MT.T>dvid Home 
f^arfon dfOreenlaw in the Lands of Tennandrie, for the Sum .of 4406 
Merks, by the fiid lady Ann^ flotfte ; whl?h Order of Rcdemptioii 
proceeded againft the Heirs of the iaid Mr. Ddvid and a^aiiift Home 
of ^irrington, aS Putchaiet frtfrfl Mr. ^avid, and againft the then 
fcatl of Hofhe as Putthdfer frbm ^irringtbH ^ and that upon this Or- 
der ht raifed ind executed aSurtuhtihs bf beclatatbr of Redbmptidii the! 
Year following. • . 

Arid, lajfly, it appeared, and Wits aditiittfcfd, that the laid Rights Had 
hi the Year 1683 pifted by l^Vogrefs td the Puriiier, dnd that he had 
iifed a new Order of Redemption bi^ the Lands df Tennandrie on thd 
fame tooting with the former uffed by HalibHrtqHi and likcwift that 
the Purlit^r hdd dnno 16^$ raifed the prfefent l^rbcefs, and kclpt it alive, 
6r revived it by proper Transfeterices, as Occafion reqtrirfcdi till this 
^ime, and thlt in December 1721 the Pur&et had extradted a Decreet 
of Certification ^aifoft all W'ritih^s in the PbfTefliori of the Eairl of 
Home, and the other t)efendfets, affecStitig' the Larids Of Tthhahdrie^ 
which had not beeri produced ; and thit the Earl had Moduced none, 
but ftich as Ihowed, that he wis Heir by I^rogtefs to jdffies £atl of 
Home, Heir-male to the formet fearl of Hdme, arid Sori and Heir td 
the laid Lady Anne Hotne, who anfto 1638! bbtiined a GRarter froni 
the Crown, ][)roceeding on a Refigriatipn by the Ladies ^own ind 
Matt land, Daughters and Hcirefles of Line to the £iid fotmfer Earl of 
Home, containing the Lands of Tennandrie^ &c. Item, Sifme oil 
the faid Charter. Item, Retour, Alexander Earl of Home, as Heit 
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to the faid James his Grandfather, dated anno 1707. /?^, Precept 
and Safine thereon of the bands of Tennandrie, &c. 

The Purfuet alio inliftcd (but it was not admitted by the Defender) 
that Lady Anne had, anno 1617, granted a Feu-right of the Lands of 
Tmnanarie to Mr. T^avld Home Parion of Greeniaw, redeemable for 
the Supi of 4400 Merks, and that flie had conveyed the Right of Re- 
demption to Manderjion by the above Traniadtion anno i6io, to which 
the Purfuer had now Right by Pr<^e(s. He hkewife contended, that 
it appeared from his Produ<ftion, that the Earl of Home had come into 
PoUeffibn of the Lands of Tennandrie by virtue of a Conveyance from 
Home of Dirringfeni of the iaid Wadiet-right, originally granted to 
Mr. i>avid Home^ which Right T^irrington had acquired from the 
laid Mr. David; and this Wadlet-right being now become void by vir- 
tue of the Certification extraded anno 1721^ the complete Right of 
Property to the Lands of Tennandrie ought to be declared to belong to 
him, as having Right by Progrefs to the abfblute Diipofition of the laid 
Lands granted by Lady Anne to Home of Manderflon anno itfio. 

And for proving that the faid Wadfct-right had been granted by Lar* 
dy Anne to Mr. David Homey and that he had thereupon entred into 
the PoflefTion of the Lands, and conveyed his Right to Dirrington^ 
and that Dirrington had conveyed it to the £atl of Home^ the Pur- 
fuer referred, \mOy to a Letter of Reverfion produced, bearing to have 
been granted by Mr. David Home to the faid Lady Anne anno 161 ji 
poflerior to the Wadfet-right to Sir Gideon Murray ^ but prior to the 
abfolute Right granted by Lady Anne ro Manderfton, wherein Mr. 
David deckres, * * That forafmuch as the faid Lady Anne^ with Con- 
fent of her Husband Sir ^ames Home had fet, and in Tack and Feu- 
farm letten to him, his Heirs and Affignics, the Lands of Tennan- 
drie for 4400 Merksi that the faid Feu-farm fhall be redeemable for 
the faid Sum by the faid Lady Anne and her Husband, or their 
•* Heirs ;'' But it mufi be noticed^ that the Letter contains al^ioy\So^ 
* * that in cafe it fhould happen the faid Lady Anne and her Spoufe to 
•* fell and difbone the heritable Right of the forefaid Lands before the 
** lawful Reaemption, that then, and in that cafe, the forefaid Letter 
of Reverfion fnould expire, be null, and of none Avail, and that the 
faid Lands fhould remain with the faid Mr. Davtd and his forefaids 
in Feu-farm, conform to their Infeftment, Right and Security made 
thereupon." ^do^ For Proof of the famie Points, the Purfuer refer- 
red to the above Decreet of poinding the Ground obtained by Mander- 
jion anno i6ro, againft the Tenants and Poflcflbrs of the Lands of 
Greenlaw and Tennandrie ^ particularly againft the faid Mr. David as 
Poffeflor oi Tennandrie. itto^ To the Decreet of Removing obtained 
by Logan of Coultsfield anno 1624, againft theTenants and Poffeflbrs, 
particularly againft the Parfbn of Greenlaw ^ as Pofleflbr of Tennan- 
drie. 4^tOy To the Order of Redemption ufed by Home of Halibur- 
ton anno 1644 againft the Heirs of the fkid Mr. David of Dirrington, 
and of the Earl of Home^ together with the Summons] of Declarator 
raifed thereuoon in the Year 1645'. ^to^ To the Order of Redemption 
ufed by the Purfuer anno 1683. 6to^ To a Safine of the Lands of 7V»- 
nandrie in favours of //i?«r^ ofDirrington anno 1(^33, bearing to have 
proceeded upon a Difpofition from the faid Mr. David Home^ men- 
tioned to have been dated at the Houfe of Tennandrie^ and to have re- 
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fervcd a Liferent to the faid Mr, T^avid and his Spoufe, and the longeft 
Liver of them. 

It was anfwered for the Earl of Home, imo, . That the Writings pro* 
duced did not; prove that there was a Feu under Redemption granted by- 
Lady Anne to Mt.^avid Home, nor that he, or any deriving Right 
from him were in Poflefliort of the Laiids of Tennandrie ; for no U^s could 
be a Proof of that, than the Produdtion of the Feu-right itfelf and Safine 
thereon. As to the Letter of Redemption granted by Mr. "David, it 
coidd not prove his Right ; and as to the Decreets of Poinding and Re- 
moving, and the Orders of Redemption, they all, indeed, might have 
proceeded on the Suppofition, that Mr. T)avid had a redeemable Feu- 
right, but did not prove that he had ohe, efpedially fince the Earl of 
Home produced a cotitinued Progrels of Infeftments in the Lands of 
Tennandrie, and had proved peaceable Pofleflion ultra hominum me- 
fnoriam, which founds a l^al Preemption, and muft ftand as a Proof 
of coi^tinuVd Pofleftion, as far back as the Infeftments go, uhtil the 
Purfuer fliow by legal Evidence, that the Earls of Home wer6 once out 
of Pofleflion. %do. Admitting that Mr. "David Home had a Feu-right 
iubjed: to Redemption, in tdrms of tb^ Letter of Reverflon produced^ 
and that he was in Pofleflion, and that the laid Right and Pofleflion re- 
verted by Progrdls through Home of ^irrington to the Earl of Hom^^ 
yet tfteietter of Reyetlion bearing a Claufe, confining^ tht Power of 
Redemption to Lady Anne and her Husband, and their Heirs, and de- 
claring the Feu to be. abfolute againfl: Angular ' Succeflbrs, the Purluer 
daiming by fingula.r Titles could not have the Benefit of the Redemption. 
Anfwered, stiOj Whether the Cafe was, that Mt. "David had a Feu- 
light tcdccniable* ^iiiA thzt Manderfton and the Purfoer, as derivir^ 
Right from him, had the Power of Redemption by virtue of the Rati- 
fication of the Apprifmg and abfolute DifpofitiOn frphj VH^j Anne Home 
Anno j6io ; or if the Cafe was, that there was n,o fuch Bright as Mh 
^avi^s, but that Manderfion ^d the Purfiier. underhim, had, by vir- 
tue of the laid Dilpofition, a dired Right to the Lands of Tennandrie i 
as well as to the reft of the Barony oi Greenlaw i yet in either of thefe 
Cafes thePurfoer's Right was preferibed non utenad, and tht abfolute 
Right of Property was vefted ijn the Earl oiHofne, in terms of the Aft 
of Parliament 1617, anent Trefcription of heritable Rights, he 
havii^ produced a contted:ed Progrpfs of confecutive SaCnes, Proceed- 
ing on charters and Retours, accompanied with peaceable Pofltflion for 
forty Years. > « 

Replied for the Earl of Marchmont to the firfi AnAvef , That though 
it was not material in the prefent State of the Proddls for him to prove, 
that Mr. T^avidHome had a Feu-right redeemable, fince the Defended 
had not founded upon it, but allowed Certification to be extracted a- 
gainft it, yet he contended, that the Letter of Reverfion grafited by Mr. 
fDavidjAnno 1617, together with the Decreet of poinding the Gromid 
Anno 16x0, and the Decreet of Removing ^iir/^^ 1614, *hd the Order 
of Redemption in the Year 1^44, with the Summons of Declarator 
16^$, and Order of Redempt^on 1683, conjoined with ©/>r/V^^^(?^'s 
Satine 1633, xecitin^ a Dilpofition from Mr. David, dated alfo at the 
Hoi^e of Tennandrte, and referying Mr. Davtd and his Spoufe's Life- 
rent, accompanied with this particvubar Circumftatice, that MomeoiHa^ 
liburton, who ufed the Order of Redemption Anno 1644, was Procurator 
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in taking the Safine for the Earl ^i Home in the Year i<{38, did all ma^ 
nifcftly Ihow, imOy That the Purluer's Right to the Lands of Tennan- 
drie was not prefcribed non utendo^ fince the laid Procefles and Orders 
of Redemption in the Years i6xo, 16x4, 1644, 1645-, 1683, ^^95^ 
f£c. were liifficient Interruptions not only of the negative Prcfcription, 
but likewife of any Preteniion the Defender had by the pofitive. %dOy 
That the Lady Anne Home and her Succeflbrs were certainly out of 
thePoflcffion of the Lands ofTennandrie after her Infeftment in them; 
at leaft, that the continued Pofleflion cannot be preiumed retro from 
the preient immemorial Pofleinon, againft fo ftrong Documents in the 
contrary, which fliow, that 'tis impoffible to conne<fl the preient Pofldt 
fion with the ancient Infeftment, or to fiippole it to be of eaual Conti- 
nuance with them, fo as to found a Prefcription to the Earl of Home 
upon the A<9: 16 17, which would neceflarily require fome new Title of 
Infefinoent fubfequent to Mr. l^avid Home's Feu-right and Pofleflion, 
as zjuftus titnlus to fupport the prefent immemorial Pofleflion. 

Replied to the feconJ Anfwer, That the. Limitation mentioned in the 
Letter of Reverfion granted by Mr. T)avid Home^ was not material in 
the preient State of the J^rocefe, on account of the forelaid Certifica?- 
tion. 

la reply to the third Anfwer, the Reply to the firfl: Anfwer was re- 
peated, xdo. As lo the negative^Prelcripdon alledged to have cut oC 
the Purfiier's Ri^ht^ though there had been no Interraptions, yet the 
Purliier'S Right being real to Lands, fupported by Infeftment in them, 
and Pofleflion of lb confiderable a Part of them as the refl: of the Ba- 
rony of Greenlaw y without the Lands of Tennandrie, the negative Pre- 
(cription could not operate againft it, uolefs the Defender coma plead a 
pofitiTe R^t acquired by Prefcription, which he could not do on ac- 
count of the Iriterruptions of Lady Anne and her Succeflfbr's Pofleflion, 
which hindered.'the preient Pofliflion to conned with Her and Their In- 
feftments. stio^ Though a continued Courfe of uninterrupted In&ft* 
ments, down from the Death of Earl James^ who was viikkAnno 
1638, might be admitted to fopport the preient Pofleflion ; yet the FacSb 
being, that from the Death of the laid Earl James to the Year 1707, 
there was no Infeftment .at all on the part of the Earls of Home, the 
Lands during all that Time, having been poflefled by them upon the 
fole Title of Apparency ; foch a Pofleflion could not liipport the Claim 
of Acquifition by Prefcription in terms of the ^^ 16 17, which requires 
conlecutive Safines : Whatever might be the Cafe as to Acquifltion by 
Prefcription upon Infeftments proceeding on a new* Title, yet the In- 
frftments founded on, by the Earl of Homey being no other than acci- 
dental, and proceeding not upon any new Right to the Lands of Zi?«- 
nandrie^ but upon the known erroneous Mifiake of continuing in new 
Ret ours and Ci&^r^^rx of antient Families, the whole Lands their Prede- 
ceflbrs had been infeft in, even after they had been alienated and ^fle- 
6tually conveyed to third Parties. 

Duplied for the Earl of Home to the ift Reply, imo. That the al- 
ledged Interruptions having been all direded againft the Feu-right lup- 
poled to have been granted to Mr. T^avid Home, they couU in no 
way affcdl the Defender's Right proceeding on his own and his Prede- 
cedors Infeftments and Poflfemon, which were exclufive even of Mr. 
fBavid's Right, though it had beeii fuch as the Purser alledged, as 
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was decided izd June i<>8i, Kennoway againft Crawford \ and in a 
later Cafe, Mackenzie of Ardrofs againft Rofs of Tollie. xdo. That 
nothing lels than a dired Proof of Mr. T>avtd's having had Right to 
the Lamb of Tennandrie, by producing his Feu-right and Infeftment, 
and of his havin2 been in Poflcfiion by receiving the Mails and Duties, 
could exclude the i^al Prefumption of the Defender's Pofleflion retro 
to the 1638, when Earl Jamef his Predeceflbr was infeft, fince he was 
admitted to have been in Pofleflion for Time beyond Memory. 

Duplied to the xd Reply, That though the limiting Claufe in the 
Letter of Reverfion might not be material in the prefent State of the 
Queftion, yet it Ihowed that in point of Juftice, and upon the Suppo- 
iition tliat the Cafe was as the Punuer apprehended it to be at the Com- 
mencement of this Procefs, that the Earl of Home poflefled the Lands 
of Tennandrie in virtue of a Progrefs from Mr. T>avid Home^ the Pur- 
luer, as being a Angular Succeflbr to Lady Anne^ could have no Bene* 
fit by the Letter of Reverfion. 

Duplied to the additional Replies to the 3 d Anfwer / That admitting that 
a real Right to Lands, fiipported by Infeftment andPoflfeflion of a Part, 
cannot be extinguiftied ^^» utendo, or by the negative Prefcription, un- 
Idls there be an Acquifition upon the pofitive Prdcription by another Par- 
ty ;. yet that could not avail the Puriuer, fince the Defender pleads the 
pofitive Prefcription upon a conne<iled Progrefe of Infeftments from the 
Year 1638, and Pofleflion proven as far back as the Memory of Matt 
can reach ; which muft be preiiuned retVo^ unlets a dxttOi Proof of the 
contrary were produced. And as to the Diftindion made by the JPur*- 
luer between Pofleflion on Infeftments adhially taken, and Apparency, 
the Defender infifted. That the antient Infeftment -^»»^ i<538, together 
with the fopervenient Infeftment Anno 1707, excluded anyftichDi- 
ftindion. And as to the Diftin<9:ion between an Infeftment proceeding 
on a new Title and one proceeding on the erroneous Cuftom of conti- 
nuing in new Charters and Retours of antient FamiUes, their old Pof- 
fefllions after they had been alienated; it was anfwered, ^mo^ That the 
A<3: 1 61 7 makes no Diflference as to that Point; neither is there any 
Ground of Diftiniftion, where the Pofleflion continues with the Party 
infeft, and claiming Right by Prefcription. ido. The Infeftment 1638, 
to which the Defender connedts a Progrels of Infeftments fupported by 
Pofleflion, was a new and fingular Title ; and though the Co-heireflcs, 
upon whole Refignation it proceeded^ ftiould be foppofed to have had 
no Title to 'the Lands of Tennandrie^ yet the Infeftment being fup- 
. ported by Pofleflion was a good Title lay Prefcription, though it Tiad 
flowed originally a non haoente. 

The Lords found. That Prefcription runs hy an ap- 

parent Heir's Toffefflon though not infeft, if their 

- ^redeceffbrs were infeft by virtue of a Charter : 

And found the Earl of Home and his Tredecejfors 

Aa. D»n.. Forbes, y immemorial ToffeJJion, relevant to Pre fume retro to 

&:f/S/^^> ^^^ Infeftment 1638, without "Prejudice to the 

Alt. ja. Graham C- Turfuer to elide the defender's and hisTredecef 

fen. J yg^^ pre fumed Tojfejfton by Jiron^er %>ocuments^ in 

the contrary, and granted Diligence to recover 
fuch Documents^ 
In prafentia. Gib/bnCltik. 

E e 3^ Ale- 
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Alexander machrair of Netberwood, 

AGAINST. 

James Maxwell o/Barncieughi 

TN the Redudion of an Apprifing dated Anno KJdj, the foUowing 
•* Nullities were objeded, imo^ 1 hat the Decreet of Conftitution was 
without Proof of the paffive Titles, any further than by the Produ(Jh- 
on of a general Charge mentioned in the Decreet, but which was not 
now produced, on the contrary Certification was obtained againfl it. 
xdo. There are other Titles mentioned in the Decreet, filch as a Ser- 
vice and Confirmation ; but againft thofe likewiie Certification was ob-* 
rained, itio. The Apprifing proceeded upon a fecial Chai^, but the 
Decreet did not mention that it was produced to the Inqueft ; and Cer- 
tification was alio obtained againft it. 

It was anfwered to the yi^ That there was no Neceflity of prpda- 
cii^ Charges to enter Heir after twenty Years, po more than Sum- 
monies or other Executions, as was fqund i8th /^p^r^^ry i6y^^ Brown^ 
againft Home. To the x^. That Netherwood had no Title to reduce 
the Service or Confirmattob ; and bcfidfs, thefe Writs were in public^ 
cuftodia^ which cuts oflf the preemptive FaUhood introduced by the 
Certification^ upon the Suppofition that the Writs were fraudulently kept 
i^, and that they would appear to be fb^ed if produced. Tp the 3^ 
it was anfwered. That the Decreet of Apprifii^ was a ipecial Chaige» 
the whole of the Apprifing being ofie Execution by the Meilenger, and 
it narrates a fpecial Cnarge to have been 0ven ; and therefore there was 
no Neceflity t% mention it ^in in that Part which relates to the Pro* 
ceedings of the Court of Apprifing itfelf : Nor is there any Necefii* 
ty of producing it now alter twenty Years, more than there is for pro- 
ducing a general Charge ; Thefe are finall Pieces of Paper which are ea- 
fily mifiaid or loft, and therefore the Law diipenfes with the Produdi- 
on of them after a long Period of Time. 

The Lords repelled the OhjeHlon founded on the 
want of the general Charge, Retour ^0^/ Confirma- 
tion i but found y that the want of the fpecial 
Charge was a fuffieient Ground to cut off Accumu^ 
lations ; and remitted to the Ordinary to determine 
how far the Apprifing ought to fubfiji as to the 
Tenalty. 


kBt. Bofwel ? 

All* CL Ariihim. J 


Lord Tolton Reporter. 


Dalrymple Clerk. 


Jan^ 
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Eodem Die. 


Janet Lothian^ 


AGAINST 

George Martine Merchant mHdi^ick. 

THc deceaft George Lothian, Father to the Purfoer, made a Coa^ 
veyance of his whole Effe^fts in jfavours of his Wife and Chil- 
dpem and named certain Peribns as Truftees and Curators for them, 
direding the Truftees to pay to his feveral Children, named in the 
Deed, certain Sums of Money (particularly to the Purluer 4000 Merks) 
at their ftveral Marriages or Majorities with Annualrent thereafter : 
The Intereft of the whole Portions was to go to his Wife for the Main- 
tenance and Education of the Children, till the refpedive Terms of 
Payment. The Deed' likewile contained a Clauie, That in cafe of an^ 
&f the Childrens "Deceafe, the Tort ions were to accrefie equally a- 
went the Survivers. 

The Puriuer during her Minority was married to John Lindfay 
Mtrch^Mi in Edinburgh, without any Contrad of Marriage; twit a- 
baac two Years thereafter fhe entred into a Poft-nuptial Contrad: with 
Conient of the Truftees, by which, *^ In Cont^nplation of the Mar- 
riage already (blemnized and Aflignation under-written eranted by 
the £iid Janet Lothian^ the Husband- obliged hiisielf to provide 
•^ 4000 Merks of his own froj^er Means;, and employ the fame, with 
** the 4000 Merks afterwards affiled, in Trade and Merchandi^ 
** :&ing, or to fettle the fame upon heritable Security or Lands^ 
ana to take the Rights thereof in ffmours of himfelf^ aiul the 
faid Janet J^othian $n conjunB Fie and Liferent, for hen Life^ 
•' rent %)fe alknarly, and to the Children of the Marriage in Fie: 
•* For the which Caufes jhe ajfgned to her Hufhand the 4000 
•* Merks left her by her Father, and all Sums with the Annual- 
" rents thereof bygone and in Time coming that had fallen or 
•^ JhoMld acerefce to her through the Deceafb of any of het; ^rg- 
*^ thers or Sifters:' 

Mr. Lindfay died bankrupt, leaving two Children ; an4 feme part 
of his Wife's 4000 Merks, with certain Shares of what fell t:o her by 
the Deceafe of her Brothers and Sifters, continued in medio unup- 
lifted. 

The Defender Mr. Martine having arretted thefe $ums and railed a 
Forthcoming in the Husband's Lifetime for Payment of 100 /. Sterl. 
he infifted in it againft the Children ; ftnd at ]the feme time the Purfuer 
brought a ReduiSion of the Aflignation inade by her in the Contra<9: 
of Marriaee, as caufa data caufd non fecuta, iier Husband not ha- 
ving it in his Power to make good to her the Provifions ftipulate in her 
favours. 

it was pled for her, That in all Contrads where the reciprocal Ob- 
figations of Parties are exprelTed as the Caufes of one another, the Dif^ 
ability or XJnwillingnels on the one Part w»s a good Exception againft 
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Performance on the other ; and for this tfie Authority of my Lord 
Stair was adduced, //A. i. tif. lo. § 16. and likewife two Decifioos^ 
one obferved by Falconer y nth January 1681, Creditors of Telfer 
againft Campbell^ '* where the Wife was found preferable to the Hu(^ 
•* band's Creditors in her own Tocher for Security of her Liferent;'' 
another in the Year i/xz, Creditors o( Selkirk and his ReHd, *' where 
*' the Wife haddifponed in her Contrad: of Marriage cfertain Sums J^er 
*• verba de frafenti^ and yet was preferred to the Heir or Creditors, 
•* unlefs her Liferent was made good to her/' 

It was anfwered for the Defender, \mOy That this Contra<3: did not 
cpnfift in mutual Obligemcnts ; for iince the Wife had afligned /^r ver^ 
ba deprsefenti, her Part of the CJontrad was performed, and me relied 
upoi> the Faith of the Husband for the Performance of his ; and there- 
fore had no Preference, upon the Subjeds dilponed, to her Husband's 
Creditors* farther than the Priority of Diligence might entitle her to. 
%do. The Nature of this Contrad being /ir/^ ut fact as, the Dominioti 
was' transferred to the Husband, and could not revert to the Wife but 
by fome Deed of his or of the Law ; for in Contrads of this Kind, by 
the Civil Law, condi6tio caufa data non fecuta did not take place. 

As to the Decifions broi^t in fuppprt of the Redudion, it was an- 
fwered to xhpfirft. That in that cale neither Party had implemented, 
and therefore it remained in the Terms of mutual Obligements. And 
to the fecond. That the Husband had dilponed to his Wife for her Se- 
curity his whole Effeds/^r verba de frafenfi, which effedually gave 
her a Security upon what (he had conveyed to him in her Contrad. 

The Defender contended farther. That by the Q>ecial Tenor of the 
Contrad, by the Nature of the Sul^eds affigned, and as the EfFed of 
his Diligence, he ought to be preferred; for the Husband had a Power 
to employ the common Stock in Trade, and therefore his Creditors, in 
that way, were preferable: That the Debts affigned by the Contrad, c- 
fpecially foch as fell to her by the Subflitution in her Father's Will, did 
not bear Aimuahrent, and fo belonged to the Husband jure mariti >• 
That the Debts and Sums in queraon were arrefted by the Defender,' 
and a Forthcoming raifed in the Husband's Lifetime. 

Replied for the Puriiier to the Firfi, That although the Preftation 
on the Wife's Part was an Aflignation ;per verba de frafenti, yet it 
being for a mutual Caufe and the Subjed in medio, there could not in 
ftich a Cafe be a Difference beiSvixt an adual Affignation and an Oblige- 
ment to affign ; nor does an Affixation per verba de frafenti fhow 
or prelume, ^^ fides habit a futt for the Performance. To the fe^ 
cond. That the Defender's own Objedion of the Right of Dominion*^ 
being transferred to the Husband, ftowed that the Contrad was do ut 
des, in which, by the Civil Law, there was locus fmnitentia pofi da- 
tionem ex uno latere interfofitam ; and even though granting an Af^ 
iignation were zfaitum, yet it was fuch a one as in feauin fieri ^ and a 
Deaeet of Redudion would make the Dominion revert to the Wife. 

As to the Defences from the Tenor of the Contrad, t^c. it was an- 
fwered. That the Wife was no Partner in Trade with the Husband ; 
and fmce Part of her Money remained unuplifted, Ihe ought to be pre- 
ferred to his Creditors ; That the whole Sums difponed by her Father 
bore Annualrent, and were ordered to continue fo till they were uplifted 
for the Ends and Purpofes Ipecified in the Diipofition ; to that nothing 
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fell under the Hushznd'sjus mariti, but the Annualrents due before 
his Deceafe. And, lajily, that an Arreftment being only aft inchoate 
Diligence ^ainft a peribnal Subjed, it could not put the Arrefter, when 
. he came to infift in his Forthcoming, in any better Condition than the 
Perfon for whofe Debt he arretted. 

The Lord Dun Ordinary, in regard the Treflations on the Tdrt 
Bfthe Husband were the mutual Llaufe of the ^urfuer's ajjigningto 
him her Portion, and what Jhould accrefce to her by the T>eath of 
her Brothers and Sifters^ and that the Husband, by reafon of his 
Infolvency, was incapable to fulfil thefe Trejiations, Found and De- 
f . clared, that the Turfuer had a "Preference to all her Husband's 

Creditors, in fo far as concerned fuch Tart of her Portion, and of 
what did accrefce to her by the T>eath of her Brothers and Sifters, 
as remained yet unup lifted for her Security, and making effeeiual 
to Iyer her Liferent-frovifion conceived in her favours by the Con- 

traSf. 

To this Interlocutor the Lords adhered, with regard to fuch Sub- 
jeBs as fell not under the jus mariti ; but found that Jhe^had no Pre- 
ference to fuch SubjeBs as fell under it. 

i Aft. Ch. jlrtskini. ? 

/ Mt. :}a. Stfutll. S . ,^ , . . 

[ Mackenzte Clerk. 


Jufy 30, 17x4. 

* 

Mr, James GiUon Advocate, 

AGAINST:- 

William Drqmmond </ Grange Writer to the Signet* 

T77llliam Gladftons, an Officer in one of the Scots ^utch Regi- 
^f ments, in the Year 1700, drew a Bill for 500 Florins from Paris^ 
l^zy^lt 10 Alexander StevenJbnVzdiOt lYiexe, for Value, vn^on John 
Li Hie Agent for the Regiment at the Hague \ Li Hie having reftifed to 
accept the Bill, it was returned to Stevenfon by Vanderhyden and^ 
2)r««l«?c>»^/ Merchants m Amfterdam, to whom it had been indoried. 
Gladjiones having died Ihortly after without paying the Bill, Steven- 
fin fcnt it to Arthur Brown Merchant in Edinburgh,^ his Correlpon- 
dent, in order to affecSt any Remains of Eftate or Efte<3;s he could find* 
in Scotland belonging to Gladftones. Stevenfon's Affairs having alfo 
failed Anno \yo%, Arreftments of his EfJedls were ufed by feveral of his 
Creditors in the Hands oi Brown at Edinburgh % and amongft others, 
by Vanderhyden and ^rummond^ and by Mr. Gideon Murray. Up- 
on a Settlement of Stevenfon' % Creditors with Mr. Brown, the above ' 
Bill was lo^ed in the Defender's Hands, as Fador for the three At- 
refter's above named. Anno 1703, upon his granting a Receipt thereof, 
obliging himfelf to be accountable to Gideon Murray for the Half of 
the Money to be recovered upon it; to thi§ Obligement the Purfiier. 

F f i having 


ii6. DECISIONS of the 

having Right by Affiliation, infifted for Produdlion of the Bill or Pay;* 
mcnt of the Half of the Money. 

The Defender pled, that he had kept the Bill careMy for many 
Years after the Date of the Receipt libelled on, and until, after a dihgenc 
Enquiry, he found that Mr. Gladjlones had left no Eftate or EfFedts,^ 
out of w^hich Payment of the BSl eould be recovered, and that no De- 
mand for the Bill having bcea made on him for near twenty Years, he 
had loft or miflaid it; lo that after the exadeft Search it could not be 
found, and that upon this he was willing to make Oath, and that he 
had never received Payment of the whole or any Part of it ; that thcre^ 
fore he ought to be aflbikied, unlels the Puriuer could condefcend oa 
fome Eftate or Effefts of Mr. Gladftottes^ out of which Payment m^ht 
have been recovered. 

Anfwcred for the Purfoer, That the Defender being an Agent pra^ 
tStiied in Bufinefe, and having undertaken a Traft, was liable ^ua man^ 
datarius in culpa levijjinia^ and therefore ought to be decerned agaiaft^ 
though the Pumier fliould not be able to be particular as to Efie&s 
of Mr. Gladfiones^ the Time bcii^ now over for enquiring about them„ 
and the Defender having been entrufted to make the Enquiry while it 
was poflible to do it. x^^. If it was Fa(9:, that there were no EffeiSts 
of Mr. Gladjiones ; it was the Defender's Dutv to have acquainted Mr. 
Gideon Murray of it in time, and to hive delivered up the Bill, eipe- 
cially fmce he had granted an Obligation to that efJed, to which Mr. 
Murray had Reafon to truft. ^tio. There was Ground to think, that 
Mr. Gladjiones left fufficient Fund for Payment of this Bill, if it had 
been carefiiUy looked after, imo^ From a Letter of Steven fon^s Anno 
1702, to Mt.DrummondztjimJierdamj acquainting him, xhaxontRam^ 
y^ an Officer in the Army, Executor and Brother-in-law to Gladftones^ 
had aflured him, that Mr. Lillie had EffeAs of Gladjiones fufficient to - 
ay the Bill, and that h6 would order the Paymeht of it as foon as he 
aw Mr. Lillie. %do^ From an Interlocutor of ±e Lords, x6th July 
170J, ordaining Crawford oi Munquhanny to affign to Mr. Lillie (jas 
Creditor to Mr. Gladjiones by Adjudication, led i6th July 170%) an 
Adjudication at Muntquhannfs Inftance, againft Mr. Gladjiones^s Fa- 
ther's EfUtc, upon payment of Half of the Sum for which it had been 
led ; which Fund the Purfiier contended ni^ht have been afledred by 
the Defender as well as by Mr. Lillie. 

Rephed for the Defender, That he had not been guilty of any Fault 
or the fmalleft Negle<9: ; on the contrary, he would have been to blame^ 
had he laid out Charges for his Employers, when there was no Proba- 
bility of Succels ; and as to the tendering of the Bill, it could have been of 
no Service to Mr. Murray^ unlcfs there had been Effed:s which he coidd 
have reached. As to the Particulars condefcended on by the Puriuer, 
it was obferved, that the one Part of the Puriuer's Alledgeance deftroys 
the Argument brought from the other; for the Interlocutor 1705'ihows, 
that Lillie was fo far from bavins EfJc<as in his Hands for Payment of 
Gladjiones^ Bill to St^enfon, that it appeared he had been othcrways 
Creditor to Gladjiones, on which he was obliged to lead an Adjudica- 
tion. And as to afFeding the Fund which JLillie had adjudged, the 
pate of the Defender's Obligement, ^th March 1703, fliows it to have 
been impoffible to have got a Iccond Adjudication within Year and Day 
d^Lillie^'s. dated 16th. JuJ^ 1701, confidering that Gladjiones was 

but 
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but an apparent Heir, which rfequired a Courfe of Diligence previous to 
the Adjudication, impoflible to' nave been completed in tim?. = 

The Lords found. That the Circumjiances, that 

GladftonesV BiU in the Tear 1^06 being • in the 

Hand of Stevenlbn and of Brown his Correjpon- 

denty for fome Tears after GladftonesV Tieath^ 

and before the Bill came into the defender's 

Hands ; and his granting the Obligation libelled 

in the Tear 1703, and no T^emana made upan it 

for Jo long Time ; and that the Turfuer aid not 

Aa. iffi. \ conde fiend ufon any Effedis in Britain belonging 

Alt. <?r4A4« fen. X ^^ ^^^ T>efunB, relevant to excufe the "Defender 

for not doing diligence ; and that he was not now 
liable to produce the faid Billy, he deponing be- 
fore the Ordinary, that after Search he couldnot 
find the fame ; as alfo, that he never received 
any Tayment of the faid Bill. 

Lord Grange Reporter. Gibfon Clerk. 
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July ix, 17x4. 

The Creditors of Mr. David Watfony 

AGAINST '; 

Robert Cramond. 

MR; Watfon having granted an heritfiblc Bond of Relief to Mx.Cra^ 
mondy he was mfeft thereon more than fixty Days before Mr* 
fTatfon^s Bankruptcy. 

Mr. Watfon had not been (crved Heir in the Lands upon which the 
Infeftment of Relief was granted, but he gave a Procuratory for ferving 
him within fixty Days of the Bankruptcy, and the Infeftment upon 
that Service was after he had retired to the Abbey. ^ 

In a Competition betwixt Mr. Cramond and Watfon^^ Creditors, ic 
was obje<9:ed to Mr. Cramond^ Preference in virtue of his Infeftment, 
that the Procuratory for the Service was after or'' within fixty Days of* 
the Bankruptcy, and that being a voluntary Deed by Watfon^ the fame 
was null by the kOi of Parliament 1696, being plainly intended to 
eftablifli a Preference to Mr. Cramond upon his Infeftment of Relief, 
which till then was infufficient, Mr. Watfon liot being infeft nor ferved 
Heir to his Predeceflbf, to whom he was to make up a Title to the 
Lands. 

It was anfwercd for Mr. Cramond^ That as his Infeftment cbuld not 
be reduced, being more than fixty Days before the Bankruptcy 1 fo nei- 
ther could the Procuratory granted by Mr. JVatfon for ferving him 
Heir ; becaufe it could not be confidered as a Deed by the Bankrupt to . 
one of his Creditors in prejudice of the reft< but it ferved to malce Up 
the common Debitor's Title, which might be beneficial to all, and any 

G g Advan- 
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Advantage Mr. Cramond had by it was a ConTequence of the Law* 
whereby it accreiced to his prior Infef" 


IIIT«4I] 


The Lords found. That Mr. VfixSan^s^ofterior 
, Aft. H*t & R. crsigu. \ InfefttHent did ac ere fie to Mr. Cramond, 
Alt. c*rA»& w. arsnt. f ^^j tberefore.re^elkd the Nullity obje£ted. 


Murray Clerk. 


November 17, 17x4. 

« 

Dcfuid Mmrhead^ 

t 

AGAINST 

Agnes Muirheac! of Drumpark^ and her Husband. 

THc Settlement and Pofleflion of the Eftatc of T^rumfark is nar- 
rated inaDecidon marked February iitli 17x4, which having 
gone in favoiks of Aff$4s^ and ihe ready to extra(3: her Decreet, David 
Muirhead, Grandchild to old 7)aviJ by a fecond Son, * infilled in a 
Redudton of the Deftination in John's Contrad of Marriage, by which 
he altered the Succeflion from HeirS-male to Heirs-female, upon thefe 
Grounds, That he was Minor, and could not make fiich an Alteration t 
and though he could, yet the Contrad: was nuU, becaufe he haA Cura- 
tors, and their Confent was not adhibite to it. 

It was anfw^ered. That a Minor might do any Deed which was not 
to his Lefion ; that the Settlement was onerous, being in John's own 
Contrail of Marriage, and was {o far from being to his Hurt, that it 
was rather for his Intereft, fince thereby the Eftate was fettled upon his 
Daughters, in. exclufion only of extraneous Heirs-male, xdo. Though 
he had Curators ( which was denied ) yet he might, without their Con- 
lent, do any rational or beneficial Deed ^^r himfelf, and his onerous 
Deeds would be binding, December nth 16x9, Earl of Galloway^ 
February 5'th i(Jxi^ Inglis againft Sharf^ January 9th i6xi)^Browf^ 
againft $licolfon ; and February x4th 167X, Cor far againft Deans. 

The Lords founds That a Minor having Cura- 
tors^ cannot in his Contract of Marriage^ 
without their Confent, alter the DeJIination 
of Succefjion in a Tailzie from Heirs-male to 
Aft. ^4. Graham fen. 7 Heirs of Line ; but found, that if the Minor 
Alt. :}a, iergupnkn.S ^^d no Curators, he mi^ht in his Contract of 

Marriage alter the fatd DeJTtnation of Sue- 
cejjion ; which not being revoked intra annos 
utiles, was bindings ana not reducible. 

Gibfon Clerk. 

John 
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November ij', 17x4. 

* 

Johtt^ Campbell Grandchild to the deccaft John Reid p£ 
• Merklandy 

AGAINST. s^ 

James Farquhar o/Gilmilfcroft. 

V 

J Ames Farquhar of Gilmilfcroft, Mr. John Reid of Balochmyk 
Advocate, and Robert Farquhar oiTownhead, by their Bond ac- 
knowledged them to have borrowed and received from John Reid of 
Merkland looo Merks, which they bound and obliged them con- 
jundly, and their Heirs, Executors andSucceflbrs, to pay to him at the 
Term therein mentioned. 

Though all Three were bound, yet the Money was borrowed for the 
Ufe oiBalochmyle^ who failed inhisCircumftances; and the {xAJobn 
Camfbell, as Afligny to the Bond, charged Gilmilfcroft for the whole 
Sum in it; which Charge he fiilpended, Sledging, that by the Conce^. 
ption of the Bond, he was only liable for a Third of the Sum, 

The Lords found Gilmilfcroft only liable pro ra- 
ta, or for a third Vartofthe Sum ; but found 
Aft. Jd. lofueli \ ^ ^^ relevant by Gilmilfcroft'^ Oath^ that it was 

hi Arch. HamiUontfaL.S ff^e Intention of the Parties, and Jb under^ 

ftood by him, that he, and each of the two Co^^ 
obligants Jhould be liable in folidum. 

Lord Grange Reporter. %>alrym^le Clerk* 
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John IngUs of BurtiSy 

A C A 1 N S T " 

Mr, John Ogilvie Son to the deceafd David Earl of Airly. 

» ■ 

^ff^f^ IngUs, '^s reprefenting his Grandfather, purlued Mr. John O* 
J gilvie, as reprefenting James Earl of Airly, for Repetition of a 
Compofition paid by the Purluer's Grandfather to the laid Earl, for the ' 
Forfeiture of Captain John Haddo. 

The Defence pled for Mr. Ogilvie was. That the Ad of Tarlia-^ 
ment 1690 only afforded Adion of Repetition to the forfeiting Perf)ns 
who had paid the Compofition, and to their Heirs. 

It was anfwered for the Purluer, That his Grandfether paid the Com- 
pofition as Trufiee for the forfeited Perfbh, and that Principal Haddo^ 
the Captain's Son and Heir, was .called, and concurred witn the Pur- 
filer : That the Adion of Repetition was competent to the Trufiee, 
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— ' — .11: r» •^•^r^firiAn ^nneared from the Words of the Statute, 

jbtd taetr m»j j > ^ . r gK^^^ are and Jhall be Itable 

f'^'tnd tZrfdSumTfo $atd. and give back the faid Bonds and 

to refund b^ {Z Parties concerned : l*hat the Statute was to be in- 
^ecuriuestotberar^e^^^ ^ ^^ ^^^ ^^ ^^^ 

terpretcd m the^moft^^v^^^^ Truftccs ihould have dired; 

XTLSSeDoiX, andV Jobligedto tjrouble the Heir of 
^ZS^ Pcrfon with a Procefs, and dien put hjm to an Adion a- 
^ the Plfon who received Ae Compoton ; which would be an 

pSx c?uld relktc only to the forfeited Perfon and his Heirs. 

The Lords found. That upon the Sufpfition that 

the Turfuer's Grandfather was Tntftee for the 

Aft ta BofuMii y forfeiting Terfon, the "Purfuer had A£hon of 

*H.^D-A£J'« ii- C petition aJinfi the <Donatar and hts Hetrs: 

^\ ^U tu^' S and remitted the Confideration of the ^altfica^^ 

■^ '' tions of Truji to the Ordinary. 

JufttceCktk. 



November %7, i7»4' 


Ratiray of RanttaguRan, 

AGAINST 

Graham of Balgowan and Ramfay of TuHiemurdoch. 

n^nnairulian htwg infeft upon a Charter granting lum^Totas G? /«- 
iJi.^Sr/.rr^xl. Rannagulian cum farttUs fendtcuhs he 
„ . ffi^^^ ^iLnine^ a aliis Cuis pertinenttis qutbufcunqu^ ujitat. 
jheUmgs iJl^^^l;^ fortfildbaronia de AlpK ® Vicecomitatu 
l^f^h iTtotaTdi^^^^^^^ terras de Co[b f ^rumturn, cum 
tolenino %c domibus. &. lie grajings, Jheilings ^ akts fu,s 
ZrtlbuTpend cutis t$ prtinenti'ts quibufcUnque upat ^conOjet. 

^tJu^r^dia raifed a Procefs of Divifion of the Forcft oi Alytb, 

^^f Ira S^Tof Parliament Anno I69^ concerning the dtvt^ 

Tg Ifd^oiies:^ Balgowan, whjwas his Superior in the 

SJf 1 Xnd.r and had ajoint Property with him in the Foreft» and a- 

S^t/^ofwV^^^^^ JbeinglU^ewife joint Proprie«,r 

^ When thi Procefs was caUed. Tulliemurdoch joined with the P^- 

fuer^in his Adion of Divifion; but for Balgowan it was^contended, 

^mo -^tcommonties belonging to the Kmg were expredy excepted 

ftom ITm 169s. and that le Foreft of A^th was. as aU other Fo- 
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refts, inter regalia majora, belonging in Property to the Crown ; that 
a Grant of fuch Foreft to a Subject imported no Right of Property in 
the Soil, but only a Conftituti6n of that SuhjeEt to be hefitable Keep- 
er of the Foreft, aS appeared from Lord St air' % Inftitutions, lib. x, 
tit 3 $67. rdo. The Right of gleaning, grafing and ihieling, con- 
tained in the Purfuer's Charter, gave no general or univerfal Right ovet 
the whole Foreft, but related only to the Lands of Rannagkltan, Corb 
and "DrnmturHy mentioned in the Charter, which Wtte indeed antijcnt- 
ly Parts of the Foreft of Alyth^ but were diftincS and feparate from the 
other P^s of it beloiiging to the Defender, arid were mentioned to be 
in the Foreft, not fo as to conflitute any Right over the whole, but 
defiznatinj^, as is common in all Charters which generally mention, by 
way ofDefcription, the Name of the Shire, of the Yarijf), and often 
of the Regahty or Barony, whereof the Lands granted are a part, 
which never was interpreted to give any Right over the Shire, Ta- 
rijh ®f. beyond the Bounds of the Lands granted, and exprelly na- 
med- all which feemed plain from the Difference between the Words 
in the above Charter and thofe by which a Right of Servitude of Pa- 
ftnre, ^c. oset a Foreft, Muir or Commonty, arc ordinarily conftitd- 
ted which are cum communi faftura infra bondas oi the Forefi^ 
Muir or Commonty. ^tio. If the Porfuer claimed his Servitude of 
gleaning, grafing and ftieilii^, on the general Words of Tarts and Ter^ 
tinentJ according to ufe and wont, or folttts ® confuetts, then he 
jnuft firil prove the Cuftom of gleaning, t^c, in the Foreft beyond the 
Bounds of the Lands named in the Charter, before his Title to purfue 
a Divifion can be fuftained, as was found in the Cafe of the Feuars of 
'Dunfe ^ainft Hogg of Hircm: And the Defender Innftcd, that the 
Purfiier was never in Ppfleflion of any Servitude of Pafturaae or Glean- 
ing, e?f . in the Foreft of Alyth, beyond the Bounds of the particular 
Lands named in his Charter. . ,„\; " * ^, *, 

It wis anfwered for the Puifuer, to the i^ Defence, riww* That the 
Denomination bf Foreft did by no means necdTarily iflaply that the 
Foreft was'^d Kin£s Foreft, or inter regalia^ as was plain from many 
Authorities, particularly J^^^» de tierborumJignificationeAotx Foreft, 
is alfo from the 17th and xift Chapters of thfe Foreft Z.^zj'j. colle<aed • 
by the fame Author, the firft of which begins; Si quis venatur infra 
forefiam Regis fine licentia, &c. and goes o« tofpeak of the King's- 
Fordfts • Ttie other begins, Sitjuisammifertt delt&um %n forefta a- 
Hcufus'baronis infeofati fer Regem cum libera forefta, and treats 
throughout of Forefts belonging to SubjeHs $ and likewife it appeared 
from many A<as of parliament, thx Foreft Vf as a Denomination com- 
mon to fuch Pofleflions of .y«^V^J, as weU as of die Crown, particu- 
larly Alf 10. Jantes V. by which eVery Man worth 100 f.Stots per 
annum is appointed to plant Wood and Foreft. ■ AB ^o. James Vl 
concerning his Majefi^s Tarks and Forefts; does not irfe the Word 
Foreft in general, but Kin^s F<>r^/. and Ac like in the ^^ zio: 
'Barnes M\ Anno 15^4. which makes ufe of the Words Aw Htghnefs 
Foreffs, importing that there were Forefts belonging to Subjeffs as 
weU as to his Highnels. And as to the particular Foreft m queflaon, 
the Word^ofthe Charter granted by the Crown fliow it to be none of 
his Majefty's Forefts, w«. Totas & integras terras ^ baromam de 
Alyth, ^c. cum ilia parte forefta de Alyth, Sff. jacen. tnfra didfam^y 
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haronfam de Alyth ^ Vicecomitatum nofirum de Terth\ from which 
it feemed evident, that if Alyth had been one of his Majefty 's Forefts* 
it wduld have been called Forejia nojira de Alyth ^ as well as the Qo^ 
mitat^s is called nofier. As to the^ Citation from Stair ^ it was an* 
fwered, That it related only to the Cafe df a Charter granted of a Ba- 
rony within which a King's Foreft lay, and determines that the Proper- 
ty of the Foreft will not be conveyed under the general Name of Ba^ 
ronia, but only che Right of Keeper of the Foreft. %do^ Admitting 
that in re an'tiqua it were doubtful whether this had been a King's Fo- 
reft or not, the Preiiimption ihould ran aeainft its being one; i/?, for 
the fame Reafons that are ufed by my Lord StMv againft prefimiii^ in 
dubia that a Port alt ce belongs to the King, lib. %. tit. 3. J 65 ® 6d. 
%dlyy for the Reafons, mentioned by the lame Author in § 6j. eod, 
upon which the Lords of SeJ^on reported to the Exchequer their O- 
pinion againft granting of Rights of Foreftry to SubjeUsy viz. the 
great Inconveniency ol'tbem to the Neighbourhood ; and 3^/y, theAff 
funded on by the Purfuer aSotds an Amiment s^ainft prduming im 
dubio that Forefts belong to the Crown, becaufe thereby it becomes 
impoflibie to divide or improve them, according to the Intention .of 
thatAdt. " ' 

It was anfwered, to the zd Defence, ima. That the Words in the 
pur>ftier's Clw«er, as toJheili»g md gleaning in the Foreft, were dire^ 
stnd platn> and .not taxed with* the Addition of the Words ujitat. ^ 
e^finfuet, lb as. to fubjed him- to a Proof of Pofteilron in ordar to efta- 
blifli his Rjqght ; fbi thdfe additional Words remedied only the aliiT 
^ertinentiis quibufcunque,, fd that die Defender might as well reouire 
aProof from thePtsfiier of his PoflefTion of his Lands oi Rannagnlian^ 
in order to dlabliih his Right to them, as of his gleaning and Jheiling $ 
QPt that the Hitt&er declined eotxmg into x Proof of his Pofleifion of 
thde, but he contended, that his Infeftment was fiifficknt to entitle 
him to puiijie fbr a Divifioii. xdo^ The Fomi and Words of the De- 
fender's Ch^uter explained the Meaning, and knport of the Purr's 
R^jht, and fltowed thae.the one as well as the othes carried a Ri^t ia 
the whde Foreft ; fbr they likewiie ch;cumft:ribe and limit the I>e&n^ 
der's Ri^t tso particular Lands in the Foreft and their Pertiaeots, but 
do hot give av.general RigJ» to tiie whole : The WokIs are, EtJmiU- 
ter de lie forejtis de Alyth, cum annexis, eovnexis tS pertinent. 
eorund.j4cen. infra di£i. Vieecmmtatnm nofirum de Terth, compre- 
Ijoenden. terras aliaqne infra fbript. viz. Terras de Waterjhall tSh 
QraigheaJ ad diB. "Dtmitfum^ Jaeobnm Ramf^ in proprietatB fer^ 
tinen. cum terris de Rmnaguliafty Corb & Drmntm-n, una cum^ 
terris de Wefl Forefi ^ Rings &e^\ de quibus terris annuat. /ol$^ 
bilis eft diii'i domino Jacobo fummatriginta librarum moneta Sco- 
tia feude firma divoria% which iuffidendy evidence that the Defen- 
cfcr's R^t attends only to the Property of the particalar Lands of 
Waterjhall i:sA Craigkesd, and. itr Superiority tO' the Put&er's Lands, 
C^r. and Ihows the Difference between the E^d of Words giving 
Right to Sheilings znd Gleanings^ jween. in foreftu, and th^ which 
dfi^nbe Lands to be part of a particuiar Shire or Parifh^ and likewife 
make it plain, that i^^r^^M^ of a Mmr; Foreft bt Cofiundnty, are 
not the only Words by which a Right of Paftsurage, or gleining and 
ikeiling can be granted ia a JMuit, Q$r« but that an Iitf^ft»6&t of Paftu^ 
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rige or Sheilipg in the Muir, is the fame with Pafhirs^, t$c. infra 
Fondas of the Muir. 

To the 3</ Defence it was anlwered. That the Pariiier did not de- 
diflc pfbVing the Extent of his Pofleffion of Gieanings, Qfr.'in orde^ 
to fix the Quantity of the Forpft to be allotted to him, but inftfted 
that he was fiilficiently founded in his Infcftnient for iuftaiining his Titl^ 
to purfee a DiviCioii, and for obtaining an A<Sfc for proviflg the Extent 
df his Ifttercft. 

the Loir is found, Thdt ihe Turfuer RamlagU* 
Aft. ^. pkining & 7 Han ivaj infeft in the SheilingS and Gleaning} 
I'b'ifdyaUam fen. V " 12^ f thin the Foreftry, arid Was entitled to $ur- 

fue the ^ivijiori. 

Oibjbn Clerk. 


Ah. :i 


Md'veiHber i8, tfxj^. 

The- Lord Grange ptop6fed the fottowing Cafe to the. Lords fot 
their Adfutce* 

A Woman, Miaor, hacl^a Bood granted to httlbeairhig lotereft, andl 
diiriiig, her Minority ihe married : The Hoisbaad, as her Curatof, 
|pndne4 ^9 Debitor fctf Payment i who obji<3i^ chat Jk couJUd not be 
obl^ed CO pay to. him, for thoi^ M was Civ^^ to 'Ins Wife, yet hd 
had not made up. Inventaries, nor found Caution* as a Curator ought 

to drt J ' ^ 

It iff^ aiiA^ei^ for th« Mbsl>a^* That tlie Lavtr Ikd made him Cu- 
tBlt6t,^ v^bdut l^e N^eflity of ^ mdfui^' U^ M^dntaries, or ^ding 
Caution': ; , " .' ' : . 




Uri aitd be baa n& Kigbt to majte tbe ( 

Friends might poJ/i^P^ bt ent'iHed Po' <ft* ii t' Becaulc by 

band's uplifting the. Money, he brought it under the jus mar it it 

whidh it w^' not formerly, and tlierel^ the Woman might be pre-* 
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- Ihven^er fj, aas^di^ecemher 
Arch'thald "Bromn Butcher in Edtnbut^gh^ 

• AGAINST 

^/r John Smtte o/Stevenfod, 


" 1 


*^ Ming- in Arrear of Rent» Sii»-yA&»\yis-about to p0i6d fope ,blsM;fc 
Cattle which he found- psifturing in the I^4r£ ; topfCi^cnt whicii, Tlu^ 
«fer gave ^irJoi&wxfdP them, at t&e l!tatc'o^.;59;y: ^ier:l^i Whic^. 
he gpta> Receipt to Accompt of his kent7 . 
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Thcfe Cattle belonged to Archibald Brown, who had put them to 
Grafing for that Seafpn in Tlummer's Parks. About three Months af- 
ter Sir y^bn had carried them to his own Parks» Brown came and 
demanded them; but Svtjohn had before that Time fold off ix of them; 
upon which Brown purlued Sir John for Delivery of the 13 that were 
extant, and for the Price or Value of the ix that had been fold. 

The Defences infilled on were, imo^ as to the 13, That Sir John^ 
had bought them bond fide ; for they being in "Plummer's Poflcffion, 
the Property of them was prefumed to be nis. Stair ^ I. i. tit. 40. $ 
%i. lao ^ fefaratiiUy Sir John was entitled to detain the Catde in 
virtue of his Right of Hypotheck for the Rent of the Park ftill owing^ 
//4)f againll Elliot, March x^th 16^^. ^tio. As to the ix whidi 
were fold bond fide by Sir John, there could ly uo AcSbion againft him 
for them, according to Lord Stair, Tit. Reft itut ion, 5 11. 

Anlwered to the firft. That as the Property was not conveyed to 
glummer, he could not transfer it to Sir John, and therefore Brown 
the Proprietor could vindicate his Cattle. To the y^ri9»^. That inpra^ 
dio ruftico, the Fruits of the Ground, foch as Com, tSc. were only 
fubjed: to the Mafter^s Hypotheck ; and it ^ould be abford to plead, 
that Beafls which are put in for Pafture to Grafs-parks near Edinburgh, 
or any populous Place,fliould be liable to be carried off by the Mailer for 
his Rent, fince a Landlord might at that rate let his Gkos tothegreatefl: 
Bankrupt without any Danger. It was anlwered to the third. That Sir 
John being poflcft of the Price that came in place of the Cattle fold or 
conlumed, ought to make it forthcoming, in the lame way as he could 
have been obliged to deliver the Catde, in cale they had oeen extant. 

November 19, 17x4, 

The Lords found Sir John liable for the 13 Oxen 

found in his Varks by Brown at the time of the 

Aft Add w 1 Citation, according to the Vrice they were fold 

Alt.* ifirt? AfwSw. J fy Phimmer to Sir John, unlefs Brown offered to 

. trove a greater Value at the time, and allowed 
Brown to f rove the Troferty. 

December 1, 1734. 
The Lords found Sir John not liable for the Value 
of the IX Q at tie which were dijpofed on when 
beacon Brown claimed them. 

Lord Tolton Reporter. Murray Clerk. 


flT 


December x, 17x4. 


Mr. James Ph'tJp and the Moderator and Presbytery of 
EUott, 

AG AI K S T 


T^e Heritors of the Parijh of Cruden. 


I 


I die Procds betwixt the above Parties about fettling Mr. Thilj^ 
Schoofanafter of Qrudeity obferycd the 7th of February laft, the De- 
feiklers o^ed to diiprove the ExtraA of the Proceedings of the Prel^ 

bytcry. 
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bytery , with rdpe.(9: to due Intimation having-feecn made, by their Or- 
der, to the Heritors ; againft which the Pimuers objcd:ed> That Pref 
byteries being Courts of Record, Extradts from their Records ought to 
befiiftained probative of their Proceedings^ as well as other Courts of 
Judicature. 

It was anfwcred for the Defenders, Thafwhether Presbyteries wcr* 
Courts of Record or not, it was certain that the allec^ed Proceedings 
in any inferior Court may be diibroven/^r membra curia ^ as the Ex- 
trads from thence may be by die •original Minutes 4 or othcrwife too 
great a Power would be given to Clerks of framing wrong Minutes^ 
and giving wrong Extrads. 

216^ Lords found. That the defenders might dif 
f rove the Minutes of Tresbytery produced for 
the Turfuers, by f roving that the Minutes pro- 
duced were dif conform to the Records, and that 
Aet. Jo. j>Hndas.' 1 fh^ Fa£ls therein mentioned Were not Jo done i 
Alt. 5f 4. Qfi^ham fen. X ^^ remitted to the Ordinary to grant Commif 

fion to the Judge Ordinary of the Bounds to iti^ 
fpe£t the Records, and receive the Oaths of the 
tlerk and other Members of the Court. 

Lord Tancaitland Reporter. Hall Clerk* 


Eodem Die. . 

James Gray Writer to the Signet, Affigny of Margaret 
Maubifoffy 

AGAINST ' 

William Hutton AJpgny of Patrick Thomfbn. 

• 

THomas White, eldeft Son to Thomas White Indweller in Leitb^ 
entred into a Marriage Contra<3: with Margaret Matthifon^ in 
which the Father was Confenter and Burdenhaker for his Son, and 
became obliged to fay to him 3000 Merks ; which, with xooo Merks 
brought as Tocher with Margaret Matthilbn, Thomas the Son obliged 
himfelf to ware, bejlow ana emfloyufon Land, or good Security 
for Intereft, for htmfelf and his Wife, for her Liferent-ufe alle- 
narly, and the Bairns of the Marriage in Fie. 

Thereafter Thomas White elder, in his Daughter Marion's Contradfc 
of Marriage with Tatrick Thomfon, covenanted to pay with her 4000 
Merks of Tocher : Of this Contradi: James Gray, as Affigny ^ 
Margaret Matthifon Relid^ of Thomas White younger, raifed Redu- 
iftioh upon this Ground, That Thomas White elder, having become 
bankrupt, could not enter into fuch an Obligation in prejudice of Mar* 
garet Matthijbn's Liferent-provifion, for which he was priorly bound, 
as Burden-taker for his Son, by which he, as correus, had fubjedled 
himfelf to the fulfilling of any Obligation his Son had come under in 
his Contrad of Marri^e with her. 
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It was an(\vered. That the Father became only obliged t6 pay 3000 
Merks to his Son, but was not bound to employ the lame with the 
Wife's Tocher^ that the Son alone was taken bOulid to perform jthat 
part of the Cohtrad ; and though the Father as Adminifirator in Law 
authorized his Son, becaufe then a Minor, which gave Occafion to the 
uiuai Claule in the B^innii^ of the Contract, ff^ih the ffecial Ad^ 
vice and Confent of his jaid Father^ and the faid Thomas White 
elder for himfelfand taking Burden npon him for his faid Son, and 
they both of one fonfent and Aff^nt, ©r. yet that could never imply 
that the Father was Cautioner for the Son in thefe Obligations in which 
the Son was alone bound. 

^he Lords found;, That THomas White eld^t was 

not bound in his Son's Contraff of Marriage for 

the Liferent of the fooo Merks thereby provi^ 

Aft. ch. Binning. 7 ^^j fg his Wife Maigarct Matthifbb, and now af 

Alt. H.D4iryi../i#fcn. J ^^^^^ ^^ j^^ ^^^^ ^ ^^^ therefore found be 

could not reduce Thoitrfbn'x Contract of Marru 
age on the Ground of that Credit. 


• Lord Cullen Reporter^ Mackenzie Clerk. 


December 8, 17x4. 

James fVillyfon Merchant in Glafgow, 

AQ A I Nst 

"The Creditors of Dorater. 

« 

IN th^ tlanking and Sale of the Eftate of dorater, it wai dilputed 
betwixt Mr. Willy fon^ the Heir of Tailzie, and the Creditors of his 
Brother ( who had forfeited his Right to tht Eftate, as oblerved ifth 
June 17x4) whrther or not the Eftateof 2)^rif?^r, being tailzied with 
irritant Claufes in the l^rocuratories and Precepts, but the Tailzie not 
recorded in terms of the Adt of Parliament 168^, did exclude the 
Creditors from Payment of their Debts. 

The Defence made for the Heir of Tailzie was. That the prohibi- 
tive, irritant and refblutive Claufes in the Tailzie being ingroHed in the 
Procuratories of Refignation, Charters and Infefbnents fknding upoQ 
Record, the Creditors were not in bona jtde to contract with his Brother : 
and therefore that the Tailzie was efledual againfl: them^ though the 
fame was not r«;iftrate in the Regiflerof Tailzies : Infupport of which 
it was argued, mat the AA of Parliament was' not a correiftory Law, 
but declaratory, and extended the Powers of making a Tailzie, by 
granting Privil^es of inferting Claufes, which formerly could not have 
been done ; but in other Re^e^ts, what were formerly Principles of 
Law with refped: to Tailzies ftill lubfifted, liich as, when one af&<3:s 
by Diligence a qualified Right, he can only carry that Right with the 
Qualities and Irritaficies which afiedt it. %do^ That the Claule of the 
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Adt, which declares fuch Tailzies Jhall only be allowed, does noways 
relpCiSb the.Regiftrarion, biit fimply the Cafe where theClaufes irritant and 
reiolutive are not repeated in the Procuratories and Precepts ; and the 
Neccflity of Regiftration rcfpeded only fuch Tailzies, which contained 
Clauies beyond what was the eftablilhed Law before ) and this appeared 
from the Certification in the Law, viz. That if the faid Trovijions 
and irritant Claufes Jhall not be repeated in the Rights and Con- 
veyances, the fame Jhall not militate againft tfjt Creditors or other 
fingular Succeffbrs, who Jhall happen to contract boni fide with a 
Terfon who flood in f eft in the EJiate, without the faid Claufes in 
the Body of his Right ; but therfe is no fucli Certification in the Sta- 
tute: If the Tailzie fhould Hot be produced before the Lords of Seflion, 
and if the Reafon of the thing is confidcred. Creditors are iuUy certior 
rate by infpeding the ordinary Record, where they may fee their 
Risk apd Hazard from the itritant Claufes in the Perlon^s Right with 
whom they contraft. 

To all )Vhich it was anfwered for the Creditors, That the Lords had 
found, that though the Tailzie was not infert in the proper R^ifler, 

?ret the Irritancies take place againfl the Heirs of Entail ; and if it fhould 
ikcways be found, that thefe Irritancies are effe(9iial againfl: Creditors, 
the Act of Parhaftient eflablifhing a new Record for that Purpofe mufl 
be altogether vain and to no Intent ; That the Lords had found other- 
ways, particularly in the Cafe oi Borthwick oi Hart fide and Wijhart 
of Logie, where the prcfent (^eflion was exprefly determined in fit- 
vours of the Creditors. In the Cafe which gave Rife to this Statute, it 
was complained of as a Hardfhip, that Creaitors, when they lent theit 
Money on the Faith of their Deoitor's being in Pofleflioh of an opulent 
Eflate, and were not bound to know the Qualities and Conditions of 
his Right, it was hard that they fhould be forfeited of then: Debts, 
when there was no certain Law to regulate the Nature of Tailzies ; 
That the Statute 1685' was corredory, appeared from that Claufe in it, 
where it enacts. That fuch Tailzies Jhall only be allowed, &c. where 
the Requifites thereafter enjoined by the Law are obferved, 6f which 
this is one, . That the Tailzie be infert in the particular Rafter ap- 
pointed for that Purpofe ; and being fb infert, the fame fhould be eflte- 
diial both agairift the Heir dnd Creditors ; which Wotd only fhows the 
Statute to be is much corredtory , as if it had proceeded on a Narrative, 
** That \<^hereas it was doubted, that Tailzies were efFedhial againfl 
" Creditors, as well as rieirs ; therefore it is flatute, that fuch Tail- 
** zies fhall be effedual againfl Creditors, as Well as Heirs, providing 
** that the Requifites mentioned in the Statute are obferved." 

That the Word only refpeds the R^iflration, appears from the im- 
mediate fubfequent Claufe, and being io ilifert, t^c. declares the fame 
to be real and effe(9:ual : And as to the Certification touching the O- 
miflion of the Claufes irritant, it had nothing to do with the prefefit 
QuefHon, whcra the Tailzie is not regifbred; on the contrary, the Lav<r 
iiippofcs, that, the Tailzie had been once. perfe<5led, and that fbme of 
the fubfequent Heirs of Entail to be free of it, fhould omit to ii^rofs 
the irritant Claufes when they received thdr R^hts t The once produc- 
ing the Tailzie before the Lords, was fiifficient for all the fubfequent 
Heirs of Entail ; yet every Heir of Entail was obliged to renew the ir- 

titant Claufes in his Charters and Infeftments^ 
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The Lords found. That the Tailzie not \betng re- 
34. r«ff«/»» fen. for^ jriftrate in terms of the A£i of Parliament, can* 
Aif^rSV^.. f«.i not trejudg, the Creditor.. „ „ ^_ ' 

HaU Clerk. 


'December ^t 17x4. 


'Elipeth fVhite, 

AGAINST 

Beflde Moor. 

PAtrick ff^hite, fomctime after his Marriage wjth Bejlte Moor, par- 
chafed a Tenemein: ia. Aberdeen,- and there being no Contraa of 
Marriage betwixt them, he took the Rights thereof to himfelf and Wife 
in Liferent, and to the Heirs of the Marriage in Fie, but with fpedal 
Provifion and Condition, That it Jhould be lawful for him to burden 
the faid Houfes with any Sums of Money, lefs or more, that he 
fijould hapfen to borrow from any Terfon or Terfons, or with any 
BondofTroviJion to bis Children, or to dijpone the fame to any 
Terfon he fiiould think p, without Cmfent of bis faid. Spoufe, or 
Heirs procreate or to be procreate betwixt them, as freely asifuQ 
fuch 'Trovijion had been made in their Favours. 

Of this Marriage there was one Daughter, who after her Father's 
DeceaJ^ produced an ablblgte Di^ofition from him of the fore&id Tcr 
nement in her Favours, and upon it craved to be preferred to her Mo- 
ther's Liferent-right, alleging, that thoujgh the Husband had provided 
|ier ill inch a Right, yet by tne Conception thereof he had retained to 
himfeif a Faculty of diiponing the Liferent-lands to any Perfon he 
pleafed; and that accordingly he had excrced thai Faculty by the.Conr 
vcyance made in her Favours. . 

It was anfwered for the RelidJ:, imo. That by the ifferved Facul^ 
no more was intended, than that the Husband mould nave a Power to 
difoone for onerous Caufes, as speared fromi the Words of the Claufe, 
vi^. of burdening the Houfes with Sums of Money borrowed, or 
'Provifiohs to Children : Tharefbre fmce he had reftrided himielfftom 
burdening, except for Payment of borrowed Money or Provifions to 
Children, he could not be laid to have retained the ablblute Power of 
difconing, according to the Principle, cut minus non licet, nee plus 
licet, tdo. By the Husband's rel^rving a Power to diipone without 
Confentofthe Heir, it appears, that he had it not in view to relerve a 
Power of difponing, except in foch Cafes where die Confentofthe Heir 
wasneceflary, which never could be to a Diipofition in her'own Favours. 

The Lords found. That the Husband could not, 

in virtue of the Refervation contained in his 

Garden for the Relift. ? Rtffht, difbonc the Lauds gratuitoujly in fa- 

Ait. :?-. muffon fen. / ^^J^^ ^^ ^^^ <Daughter the Fiar, in prejudice 

of 
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of the Lifer entet\ and therefore f referred thi 

r Rem. 

Mackenzie ClerJfe. 
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December id, 1714; 


IN Anfwer to a Queftibti propoled by the Lord Cowfer, the Lotds 
fpund. That, if two or more Jhould accent a Bill, each oftheiH 


^as boupd in iblidum 
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1>ecembet ij, 1714. 

fVfirtam and Margaret Douglttjfes, 

< 

AOAIMSt 

!^o]bert Dojiglas /i&«r /<j//&^>' <?»</ Edward Drtiiiimoijd* 

jydhert Douglas, in his ContraA of M^yri^e with /iR?/^* Gourlayi 
**■ became bound " betwixt and a certain Pay* to procure himfelf in- 
" fcjft as Heir to his Father in certain Lands ; and oeiflg fo infeft, to 
" to inieft and fea(e the fidd Helen Qourlay in Liferent, and dieHeirS 
*' to be procreate ,0^ the I^arriage in Fie ; Which iailzieing^ his own 
" nqifeft Heirs W A0ignies wnaiiojjiever, referring always his own 
" Liferent." ' 

Heljen Gourlay died, {ind the Puduers, het^hildren, ju^eding that 
their Father intended to diiappoint them in favours of a ftjcond Wife; 
\&^ inhibition ^ainft him upon theit Mother's ..CoAip-jM^ of Marriage. 
After the Inhibition hgd beenMuIy publiflied and recorded, Robert 
*pouglas granted g DifpciTition of .t^iefe Lands in favours of Edward 
'JDrummond, upon a Narrative of onerqus Cjwjfes, which, upon En- 
Quiry, was found to be but af[e(3:ed. 

Thereafter the Children infifted in a Procc(s ^ainft thigir Fathef for . 
Implement of the foi^elaid Contra<3t, in which Mr- 'Drummond com- 
peared with his ;Right from the Father, and cqiitended. That in the 
Conftnuaion of Law, a^d by the jippajrent I^tenlCion of Parties in the 
J^arrif^e-articles, the Fie was to remain with the Father, arid the Ifliie 
of the Marriage could claim no more than a Right of Succe(fion; and 
therefore he had Power to burden or alienate thfe Subject, which could 
not be defeated by an Inhibition at their Infiance. 

It was anfwered for the Purfoers, That whatever m^ht b6 the Caft, 
where die Provifion in a Contra^ of Marriage Was to the Father in 
Liferent, and to the Children na/cituri hi Fie (in which, was it not 
for the Subtilty, that the Fie cannot be in />e^ndenfi, a good dealmighd 
be laid to prove from the genuine Principles of Law, that there* the Fa- 
ther was only Fiar in truft for the Children, when they ihould exii) 
yet 'tis highly reafonable, both in Law and .Equity, jthat when Chil-. 
dren of a Marriage ^o exift, and when by the Diilolution of the Mar- 
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riagc it appears to a certainty, who are the Heirs of it, the Heir fo cx- 
ifting fhould have a proper Adtion, to oblige the Father to denude of 
the Fie, and implement his Obligation: If it were otherwile, it would 
be an Abfiirdity to talk of a Liferent to the Father, and a Fie to the 
Children ; Tmce he could in no Event.be Liferentcr, nor the Children 
become Fiars. If this Reafbning is juft, with regard to the Import of *a 
Deflination of a Right to the Father in Liferent and the Children nafci- 
turi in Fie, it mud be ftronger in this Cafe, where the Father is obl^ed 
to procure himfelf infeft as H^ir to his Father, and then to infeft the 
Children of the Marriage in Fie, with a Refervation of his ow^n Life- 
rent, and that within a certain fixed Time ; this is a plain dire<fl Obli- 
gation to fettle the Fie of the SubjeiJt upon the Children, and not a Pro- 
vifion to fettle it either in Liferent or Fie upon himfelf: It can admit of 
no other Meaning bu|that, when ever the Children do exifl, or atleafl 
when it certainly appears that they are Heirs of the_Marriage, the Ob- 
ligation is to be implemented by a Conveyance of the Fie to them, with 
a Rdervation of the Father's Liferent. By this jufl Interpretation of 
the Intention of Parties, all that fubtile Dodrine, that a Fie cannot be 
pendent, at onc^ flies ofif: It therefbrefollows, that the Inhibition ufed 
by the Purluers, who, as Children or Heirs of the Marriage have a 
proper Adion to make the Father denude, muft be available ad hunc 
effeiiumy to reduce the Conveyance in l^rummond's Favours, even 
though it had been granted for onerous Caufcs. It was upon thefc Prin- 
ciples that the Lords, in the Cafe of Chrijiian Gumming againfl Cum^ 
mtng oi Auchry^ found** That the Father being obliged to provide the 
^' Heirs of the Marriage to certain Lands, which failzieing, his own 
'* nearefl Heirs and Affignies whatever, the Daughter, as- Heir of the 
M Mafriage, had a good Adion to pb%e.the Father to denude in her 
" favours." 

Replied for ^rummend^ That the Purfiiers neither are nor can be 
Heirs of the Marriage during the Life of their Father, elpecially in this 
Cafe, where, by the Termination of the Succelfion in favours of his 
Heirs whatever, and by his being ordained toferve Heir to his own 
Father, the Fie is clearly lodged in his Perlbn ; and therefore as loi^ as 
he lives, the Children are only Subflitutes, and their Right being pen- 
dent during all that time, falls only to be completed by a Service after 
« his Death. That if it is made out that the Father is Fiar, it mufl fol- 
low of confequence, that there is here no more than a fimple Deflina- 
tion, alterable at pleafiire, or at leafk in no Senfe good againfl onerous 
Tranfa<aions ; the very Eflence of a Fie or Property confifling in an 
unlimited Power to dUpone at pleafiire, mvich more for an onerous 
Cade. That in this Cafe the Aigument for denuding de frafenti is 
without all foundation, feeing the Father is not Subflitute himfelf to the 
Heirs of the Marri^e, but his nearefi Heirs and AJJignies whatever 
• are ftibflitute to them, which fhows, that nothing but a Succeffion was 
intended in behalf of the Iflue of the Marriage. That in dubio, he is 
prefumed Fiar cujus heredibus maximk frojhicitur, as in the Cafe 
Thorn fin contra Law fin, 4th February 1681, and iifl November 
1705-, Creditors oiTaterfin againfl Douglajfes. Vide alio T>irleton, 
v^ce FIE, with Stewart's Anfwers. That the Nature of the Obhga- 
•tion itfelf being xhiefly to be regarded, and there being nothing binding 
or obligatory in iW nor any prohibitory Clauie, the Inhibition is alto- 
gether 
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gether incpt» without any Force whatever, as proceeding on no proper 
legal Fomidation. And, lafiljy, the Cafe of jiuchry was not in point, 
the Husbind was obliged to prefer ve the Lands, and do no Fa£f o^ 
^eed that might anyways prejudge the. Heirs of the Marriage; be- 
fides, in that Gafe, a Liferent-right allenarly was provided to him, 
which proves, that the Fie was not vefted in him. 

Duplied for the T)ouglaJfeSy That an Obligation on the Father to iii- 
feft the Children in Fie, at a certain Period, being once e(bl)liflicd, no 
fetisfa(a:ory Reafon can be given why, after the Inhibition, the Father 
fliould have any Power to dilj)one : That the Reafoning, from the laft 
Termination of Heirs and the Decifions quoted in confirmation thereof, 
can have no Weight in a Queftion, where the Father is fpecifically ob- 
liged to fettle the Fie in the Children, whatever they may have to cx- 
ppun a Dubiety, whether a Fie is in the Husband or Wife. 

V 

The Lords found, by the Claufe in the Contrail 

of Marriage, the Father being obliged, after 

his. own Right was completed, to infeft the 

Aft. Sf4. GrtfA4» fen. &^, Heirs of the Marriage ^tn Fie, aJToon as thef 

iATSu:irvtT^^^ exifted, that he could not grant any voluntary 

ch. Ansk'tm. J Right in prejudice of thefe Trovifons j and 

therefore that the Inhibition was effediual a* 
gainft the ^iffojition in quefiion. 

Lord Culletr Reporter. ^alrymfle Clerk. 


^December i6, ^i.^^^ 
The Earl of Traquair, 

AGAINST 

Janet Gibfon. 

■I 

nPHe Defender had become Cautioner in a Tack granted by the Earl 
-*- to Robert Cairns, which fli? figned only by the initial Letters of 
her Name ; one Notar had wrote her Name at lei^h as explanatory of 
her Initials, and two WitnefTes were adhibite who were infert in the 
Tack asWitnedes to her Subfcription. She being charged as Cautioner^ 
ofi^red the following Defences. 

imo. That the 8oth Ad of Parliament Anno 15' 79, allowing No- 
tars to fubfcribe for "Parties, does require two Notars and four Wit*- 
nefles ; but in the prefent Cafe there is only one Notar and two Wit- 
nefles. 

%do. That the xift Ad Of Parliament 167%, concctning the yr/- 
vile^es of the Lyon, does regulate the Manner bi the Subfcriptions oY 
Pertons of all Degrees, and requires that all Pcrforis, under Nobility 
ind d^nified Clergy, fublcribe by writing their Names at large, or at 
leaft the firft Letter of their chriften'd Name and theit Sirname at full 
length, whereas here there is only the firft Letter of the Sirname- 

itio. The Lords by their Dccifion i8th June 1707, Meikle againft 

K k X ^unlof. 
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fDunUfy rcjcded an Execution becauie it was figned only by the Ini- 
tials of one of the Witncfles. 

It was anlwercd, to the i/?. That the Ad if'/^ concerns only the 
Cafe where Parties do not fubfcribe at all, but where a Party has fob- 
icribed by Initials, the Subfcription of a Notar is fiiperfluous. To the 
a^. That the Ad 167% does not exclude Sobfcriptions by Initials, but 
only prohibitcs Peribns under the Degree of Nobility, ®r. to fubfcribe 
by the Names of their Land-Eftate ; and what is there (aid as to writing 
the Sirname at large is demonftrative, but not exdufive or prohibitory 
of (igning by Initials. To the 3^» it was anfwered. That the Pecifion 
concerning Witnefles to an Execution, where Wimefles who can write 
their Names at laige, may and oi^ht to be adhibited, wiM not apply to 
die Subicriptions of Parties to Obligations, where the Creditor muft 
take the Suoicription. as the Debitor can adhibite it. 

The Lord Grange Ordinary fujlained the Subfcriftion by Initials^ 
%nkfs the defender wouU c^fign and improve : To which the 
Lords adhered, fince it was not denied that the Mark adhibite to 
the Tack charged on was the SuJ^ef^det^s Mark. 

. Jnjfice Cleik. 

Ad. CA. Aresklm. 1 
Alt. Arch, Murray, j 


^w^ 


*De€*mbiriZt 17x4. 
James Lejlie^ 

AGAINST 

Sir James Nicolfbn. 

* 

THe find James Lejlie having Right to a Bill accepted by Sir 
James's Lady, the Term of Payment of which was pafled before 
their Marriage, charged Sir Janies for Payment ; who fulpended upon 
this Ground, That Inland Bills, fmce the Ad of Parliament 1681, 
bear Annudlrent after the Term of Payment, And therefore £iil not un- 
der the ^«x wwr/Vi or reliSa, in c6n(equence of the Ad of Tarlia^ 
tnent i66](, which declares all Sums bearing Annualrent to be heritable 
quoad fifeum fi? reli&am ; and .therefore &ch Bills due by a Wife 
oi^t not:to a&dtiie Husband. 

It was anfwered for the Chaiger, That /i»ce the AB 1661 did only 
(btute, ''That all -Contrads and Obligations fox Sums containing 
Clatifis &tr Payment of Annualrent and Profit, ihould be moveable 
in ^otain Ca&s, deckriag that they ihould remain heritable as to the 
** Jus mar it i ^ reliSta** it do^ naturally follow, that Sums which 
bear no Aonualreat ex fa^o^ but ex kge^ as Bills do, are not heri« 
table quoad reliBam : And fo my Lord otair gives his Opinion, Pag. 
446 of his Inftitutio^s 9 in which Place, when he dates the Relid's 
Share, . he mentions always Bonds bearing Claufes of Annualrent ; from 
which it would appear, that he made theDiftindion between what was 
due ex lege and ex pa£io. Thus a Charge upon a Decreet, with De- 
nunciation and R^tfiration, msikeS'the Sum. in the Decreet bear An- 
nualrent 
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Atulrent by Statute, yet the Sum 'does not thereby become heritable 
quoad reli6iam \ nor would it before the A£ts i6^x and 1661 have 
ther?by MeA to the Heir, thele Ads not having reftrided the jus re- 
liSta any further than it flood at the Time, though they brought Sub- 
yGOis altogether heritable to be in certain Relpeds moveable as to thi 
Executor. Money in a Tutor's hand bears Annuahrent by Law after a 
certain Time, yet the Heir could never pretend, before the Ati 1641, 
to exclude the Executor or Relid therefrom* A Relidt was prefetred 
to her part of a Decreet obtained at her Husband's Iiiflance, for Repay- 
ment of an heritable Debt which he had paid as Cautioner, bearing 
Annuahrent ay and while the total Sum was paid, loth July i(5x8. 
Cant contra Edgar. A Charge dr Purfiiit upon a Bond does not flop 
the Currency of the Annuahrent for the Time, yet fuch a Chaige or 
Purfiiit would make the Sum moveable, ' quoad the jus mariti, as was 
decided 19th July 1664, Scrimzeor contra Murray s. The Reafba 
why Bonds and Contrads coQtainii^ Claims iot Annwdrent did belong 
to the Heir befijre the ^<f?j- 1641 and 1661, was, That the Creditor 
having thereby paiftioned for an annu^ Profit for a Trad of Time* it 
was confidered in Law as a feudum fecunia or Fie, and the Money- 
was prefumed to have been laid out for the Behoof of his Meirs j And 
until it appeared from his not calling for the Money at the Term of 
Payment, that he defigned to let it ly.for a Trad of Time, the Bond 
would have belonged, to his Executors; which is a plain Evidence that 
the Intention of the Creditor, and not the fimple oearing of Annual* 
rent, made it heritable and go to the Heir ; and imce Bills aire confider-' 
, ed as a Bag of Money, no fiich Intention can appear from diem. 

Replied for the Suipender, That nothing was further intended by 
the above two Ads than fettling die SuccefHbn of younger Oiildren to 
Sums of Money bearing Intereft, which formerly went to the Heir, 
but the Rights of the Husband, the Wife and the Fisk continued lo 
fland upon the footing of the former Law, by which all of thde were 
excluded from any Right to the Property of Sums bearing Annualrent; 
without any. Diflindion whether it was by an exprels Cfiufc, or from 
die Nature of the Tranladion. 

The Su^ender likewife endeavoured to fhow the Weaknefs of the 
Difiindtbn between Aimuahrent due ex faSlo and ex lege, from the 
following Cafes; \mo, A Bond for the Price of Lands wifl not, as ta 
any part of it, belong to the Rclid, thoi^h it has nbt aClaufefoi' 
Payment of Annuahrent ; and this merely on account that it bears An- 
nuahrent ex tacito^a&Oy or what the Chaiger calls ex lege. %do. In 
die CiJe of an Englijh or double Bond, the Debitor has a Power to 
relieve himlelf from Payment of the double Sum, by paying the Inte- 
reft of the Sum truly advanced to him ; and thoi^h no Annualrent ' i^ 
therein ftipulate, yet the Relid will have no Share of fuch a Bond. 

Duplied for the Charger, That neither of thefe Inflances were ffcffi- 
dent to overturn fo juft a Diftindion fupported by fo good Authority i 
' For the frjf was no more than begging the Queftion, lincc the Su^en-' 
der could affign no other Reafbn, why a Bom for tie Price of Lands 
fliould not faff under the jus reliSf^e, than that it would feeni ibhid 
that the wanting or adding a Claufe of Annuah-ent fhould enlarge or lef^ 
fen the keUd's Intereft : And as to the fecond Inftance, a double Bohd 
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has been always found to refelve into a Stipulation of Annualxent ta 
the Extent of the principal Sam ojC die current Intereft. 

c*.^r«t,v«for,hecharger.7 ^*f '^,*^^.>?«»^' ^^^^ /^^ ♦^*» contained 
Alt. >. sf»tifw»»d &. ^ /« f /&^ is/// WAT moveaoUt ana that there* 
u.DairymfieCtn. J fove the SuffcndeT was Uobk. 

Lord Grange Reporter. Juftice Clerk. 


'December 23, 17x4/ 

t^olrath 7%am Merchant in Gottenburg^ 

A G A I M ST 

Charles j;;^ Richard Sherries Merchants in Preftonpans. 

IN the Month of September 1718 James Shirrtff\ Brother to the 
Defenders, (ailed with a Cai^o of Herrings belonging to himf^lf and 
^em^ havii^ a difcretionary Power from the Defenders to carry them 
to any Port in Sweden^ where he could dii^fe of the Herrings for a 
Home-Caxgo of Iron and Dales; and in cate \A could not get* inch a 
Cargo in Sweden^ he was to proceed to ^antzick. He arrived at 
Gotttnburgi having with him a recommendatory Letter from the De^ 
&ndcr Richard to Mr. Thorn ^ defirii^ his Afliftance in diipofing of the 
Herrings, and referring as to Particulars to his Brother, who had a Com^ 
miflion to manage the whole Afiair. 

, The Purfiier, in the View of allifting James Sherriff\ applied to the 
King of Sweden^% Commiffioners at Gottenburg^ offering them the 
Herrings for the Service of his Majefty's Army, and to take Iron in re^ 
turn for them. 

On the 19th of September 17 18 the Purfuer acquainted the Defen« 
dciRichard, by a Letter, of his having made fuch Application to the 
King's CommifHoners ; and by another Letter of the i8th of OSfober^ 
he acquainted the fame Defender, That he had fold to the. King's Com- 
miiTiomers the Herrings at xo dollars per Barrel^ and was to receive 
the Iron at 16 Dollars per Ship*s Pound, and that in fourteen Days or 
thereby the Ship would be ready to fail with the Iron. Bv a third Let- 
ter of the 17th November^ the Purfuer acquainted the fame Defender 
Richard^ That the Iron was put on board as the Proceed of the Her- 
rings ; and on the xoth of rlavember James wrote to his Brothers, 
That he had concluded a Bargain with the Purfuer for the Iron, but 
pDie>tioned nothing of any Baigain with the King's Commiflioners. 

James accordingly failed with his Cai^o, brought it home and divi- 
tied it with his Brothers, according^ to their refpedive Proportions of 
the Herrings ; but the true Fadt was^ that the Iron bargain'd for from 
the King not having been delivered at that Time, the Purfuer, in hopes 
that it would be delivered in a Ihort Time thereafter, had put on board 
the Defender's Ship Iron of his own and of other Peoples, then in his 
Cuflody , to the Value of what he expeded from the King, and having 

continued 
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continued in eirooaation of the King's Iron till his Majefty's Death, 
which happened in the January following, and for feme ^ Months 
thereafter, lie Wrote no Accoiint to the Defenders of the Diiappoint- 
ment, nor made he any Demand on them for the higher Value at which 
he was obl^ed to replace the Parcels of Iron he had taken afad applied 
to the Ufe of the Defenders; but at laft having loft all Hopes of gef- 
ting the King's Iron, he railed this Proceft ^ainft the Defenders for the 
Value he had been obliged to pay for that Iron, wherewith he had re- 
placed the Iron which he had put aboard the Defenders Ship, and cra- 
ved an Ad and Commiffion for proving that the Iron contraded to be 
delivered by the King for the Defenders Herrings never was deli- 
vered. 

It was objeded. That the Point craved, to be proved was a dire<ft 
Con,tfadi<aion to the Purluer's Letter of the 17th of November, wherein 
he acquainted the Defenders, that the Iron put on board their Ship wai 
the Proceed of their Herrings. idOy Adniittii^ the Fad to be as fta- 
ted, yet the Defenders could not be liable, becairfc the Poriher had 
plainly taken the Risk and Hazard of the Khig's Iron upon hirafelf, 
and muft fobmit to the Loft by It. 

It was anfwered. That the Contrdfts With the Kifag*s CommiflionerS 
were entred into with the Confent, Pafticipatiori and Knowleie of 

* James Sherrijf the Defenders Truftee ; fo that the Risk behoved to 
be his and his Conftituents, and not the Purser's, who merely out Of 
Re^ed and Favour to the Defender* had acdommbite them with If btt 
which belonged to other People, to expedite dielr AfEiirs. 

Replied, That when a Fiador fumiihes (joods of his own to his 
Conftituents in exoedation of recfifiving other Goods contraded for to 

^ replace them, and does not acquaint his Conftituents, He the Fador ' 
would fall to have the I*rofit of thefe Goods, which he ejtpeded, if 
their Value Ihoilld rife before Delivery ; He therefore muft fubmit' to 
the Lofe, if their Value ftiould fidl^ or if the Goods ihould never be de- 
livered : And that the Defenders were neither to have the Lois nor 
Profit of the Bargain between the Puriuer and the King's Cdmmiftion- 
crs, fcems evident from James Sberrifs Letter of the xoth of No- 
vember, which mentioned an abfolute Baigain for the Iron with the 
Purluer, but took no Notice of any Concern in the B^gaia with the 
Kingfs Commiflioiieis, 

• _ \ 

The Lords found. That, the ^urfuer having divi- 
fed by hii Letter of i-jth Novemba 171 8, thai 
Iron was haded for the ^Proceeds of the Het' 
rings conform tb James ^herrifTx Commijpon, di 
Supercargo by the Freighters, and his Letter' of 
the 1.0th Novembet, the Turfuer cannot noiv be 
f ?• Sa^rlii!: cb i allowed to prove contradiStory Fadts to his for- 
Alt. 5f*.er-*-» fen. J ^^^ Corr^ondence : And found James SherifT/ 

Knowledge {though faHJy concerned in the out- 

tuard Cargo) that faH of the Turfuer's or other 

Peoples Iron ih hts Cujiody was Jhipped aboard 

• in return of the ouiwatd Cargo, not relevant 

againft the defenders; and found nO Trefum- 
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ft ion that James SheniffJid advlfe the Freight-' 
, ers of the true Fa£t, 

Ijoti Crsttge Reporter. Murray Clert 


I 

< 


Eodem 'Die. 
Jfabel Sinclair^ 

• AQ AINST 

Sinclair of Barrack. 

wAurenee Calder having pnrchaied certain Lands from the E^I of 
^ Breadalbine^ he took tne Dii^fition thereof to himielf and Wife 
in Liferent, and to James Calder his Son in Fie, with and under this 
Condition and Provifion, That it Jhould be lawful to the faid L^q. 
rence at any time in his Life^ without Confent of his Son, to bur^ 
den the faid Lands with competent ^rovifons to his ^aughters^ 
or to contract T)ebts for an onerous Caufe within the Half of the 
Value of the Lands: Which Condition and Provifion was ingroUed ia 
the Precept of Safine. In purfuance. of this Dilpofiticm there was a 
Charter granted and James the Son infeft,. and die Safine duly reg^* 
Urate; in which Chaiter and Precept therein contained, the fordaid Fa« 
culty to burden was likewife inerpis'd. Thereafter the Father granted 
Bonds of Provifion t;o his Daughters, particularly one to his eldeft, pro* 
ceeding on a Narratiye of the fbrefaid Right and Diipofition, and of thef 
Claufe contained in it and in the Charter and Safine. 

To this Bond Ifabel Sinclair having Right by Progrefs, raifed Pro* 
eels againft James Calder^ whole Right^was burdened with the fbrelaid 
Provinon ; and having obtained Decreet, fhe raifed Adjudication of the 
faid Lands : In which Procefs Coippearance was made for Sinclair of 
Barrack, who had purchafed the Lands from James Calder, and pro* 
duced his Diibofition and Infeftment thereon, ioi^ prior to the intent* 
ing the Procefe of Adjudication ; He repeated a Declarator, That the 
Lands fhould be found free of the faid Provifion, and that the Adjudi* 
cation fhould (top. 

► It was alleged for Mrs. Sinclair, That the Power and Faculty of 
burdening the Lands was a real Burden on the Son's Risht, which 
could not be negleded by any Purchafer, being fb anxiouffy repeated 
in the Difbofition and Charter, and exprcfly infert in the Precept of 
Safine, and Safine itfelf on Record, whereby it became both re^ and 
publick fo as to have interpelled^ Purchafers, who feeing this Burden on 
Record, could not bona fide purchafe in exclufion of thefe Provifions^ 
%do, it was alledged, That Barrack's own Right was burdened with 
thefe Provifions, in fb far as the Narrative of it refers to them; for af^ 
ter deducing feveral Claufes in James Calder' s Right and Infefbnent, 
there follows this one, With and under the Burden of the feveral 
provifions contained in the Right granted by the Earl of Breadal- 
bine to the faid James Calder and his Father, freftable by them to 
him i and ends with thefe Words, as the faid i)iJ^ofition containing 

the 
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the above Claufey and fiver al ot1:>ers more fully bears: Whereupon 
it was uiged for Mrs. Sinclair ^ That Barrack was ftibjefted to thefe 
T»y Obligations by the Tenor of the forefaid Clauie in his own 

Right. : 

It was anfwered for Barrack, That the Faculty as cxerced could 
never afTedl the Lands: The Father might indeed, in virtue, of that Fa*, 
culty, have granted real Rights upon the Lands, which would have 
been efledod againft a fingiilar Succeflbr as a real Burden Upon the 
Subjedi' ; but as he only granted a perfbnal Bond, which no Piirch^f 
was bound to notice, or prelumed to know, the Right muft remain 
berfonal till real Diligence be done-upon it. As to what was alledged 
from the above Clauie, that even Barrack's Right was burdened with 
thefe Provifions, it was anlwered. That the Claufc related only to the 
Obligations which Barrack's Author lay imder to the Superior; and 
the Meaning could be no other than thai the Purchafer fhould be liable 
to the Superior for the whole Duties and Preftations for which his Au- 
thor (looa boimd. 

The Lords found. That the ^ebts or Bonds of 

Laurence Calder to his Children are no real 

Burden upon the Lands, to affe6l a fngulat 

q$, sbuUir fcr Birrack. 7 Succejfor i and found the T>iJhoJition by James 

Alt. :3F^. Qf^k^m fca. J ^^|^^ ^^ Barrack does not tranfmit the Landi 

with the Burden of thefe Debts,^ Sct. 

Jt/JficeCktk. 

Dedfioas cited for Barrack : Thomas Rome ^ainft the Creditors of 
Grah^ February ifi^; The Town oiAberSen agauift *Davidfon 
of Ti£lfmrganr i6th December 1708. 

JFor Mrs. Sinclair :. Tringle iigiinft Tri^gU, xift Jitne 1^77 ^ 
Children of Mojt/well ^ainlt the Creditors, t6th ^December 167^; 
Creditors of Coxtoff a^im! die Laird of 1Dij>fUf ,m j.i , j Creditors 
of Camagie againft Carnagie, 


'December xp, 17x4. 

John Haldaney Efqj Colledor of his Majefty's Caftoms ac 
Frefionpansy 

' AGAINST 

The York-Building Coptpatty, 

MR. Haldane havirg borrowed 3000 /. Sterling^ from the Tork^ 
Building Company, and as a Security dqumtated with them 
6000 /. Sterling of tneir. own capital Stock j he made an Agreement 
with the Company about the Time the 3000 /. became payable, That 
if that Sum ihould be paid in Scotland, fuch Payment ihould be accept* 
ed in Difoharge of the above mentioned Security. A Bill was in con- 
fequence of tnis Agreement accepted by Mr. Haldane, and dulv paid 
to the Comj^unys Managers in Scotland ^ but the Qompany not naving 

Mm tians. 
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transferred the 6000 /. capital Stock to Mr. Haldane or his Truftee, 
He brought an A<Slioli before the Court of SeJJion againfl: the Governor, 
Directors, Managers and Afliftants of the (aid Company for the Value 
of thefaid 6000 /. Capital. 

The Defenders excepted to the Competency gf the Court, vipon the 
following Grounds. 

\mo^ That they did not refide within the Territories of the Jurifili- 
£tion of the Court of SeJJlon^ but at London^ and were thereby {ubje<Sb 
to the Courts of England^ according to the Rule, . a£tor fequitur fo-] 
rum tel: : . • 

%do^ Since^ the Purfii6r in this Cafe was inufling for a Transference 
to a Share of the Comfahfs Stock, this by their Rules could not be 
done but in their Books ; and therefore it ought to be craved only ifi 
that Place where thefe werp. 

3^i(),' The Defenders being purfiied as Adnoiuiiflrators to a Comfany^ 
they were not obliged to anfwer but in the Place where the Adminiftra- 
tion was cbminitted to them, as in the Cafe of Tutors, Executors and 
others entruftcd to Offices ; and they adduced a late Decifion, The 
Marchionels of Annandale againfl: Her Husband's Creditors. 

It was anfwered by the Purliier, to the i/?, That the Company s Ads 
and Cpntrads are as effedhial in Scotland ^s in England: The Agents 
authorized by the DireiStors treat ibr and in behalf of the Company in 
Scotland^ and have a proper Office there : The Company have purcha- 
fed a confiddrable Property in Scotland^ and thereby are become Vaf 
{2!^ mediate ot immediate of the Crown, and in confequeiice con- 
venable beifore the Courts in Scotland^ wherever they may happen to 
-refide, and that whether the Quefl:ioii immediately concerns their E- 
ftate in Scotland 01 not; otherwifc no Debtcontradted by. the Compa^ 
ny in England could be recovered upon their Eftate in Scotland^ finco 
Decrees in \£^^/^«^' lure no manner of Foundation for Adjudications, 
Arrcftment, or Poinding in Scotland. - * : ; 

To the ^i it wa^ anfwered* That Ac Adion was not for Delivery 
of Stock, but Damages for not Delivery, which arfc prtftable here; and 
thoi^^h die Adlon were for Delivery, yet it might be execute in Eng-- 
land! by transferring in the Books according to the Decree given. 
"It was anfw^ered to the 3^/, That the Company were purlued^ and as 
a Body corporate, • in poipbt of foing or being fued, have the fame Ca- 
pacity as any Perlbn m the Realm, and do daily fee and are feed here. 
As to the Ca^e of the Marchionels of jinnandale, (he waj convened 
as Adminiftratrix of a Subjedl of Moveables, 'for whith (he could only^ 
be exonered in the Court where ihe had found Caution to be account- 
able. 

♦ •-''• • • * 

Aa. i>un.vrh^st.K..crakie.X ^^^ Loids' fuftaiued 9rocefs at the Tur- 
Ait..j»,B(>ffuiiS(.wui.Gr4nt.f.-, fuer's Iff/taftce. • . . ■ •....• . - - 


Lord Tolkek Reporter. 




Mr. 


• • • « J* • 

. • ' ». . . ., / 


"• ■- Cot<rt.x>f.SESS/.0 At. , ^^ 

. " , . ' . ■ EoJem "Die. • 

.. Mi. Patrick tlaUane oilBearmfis, Advocate, 

AGAINST, ^' 

SkKXttsAittKh&xiaitetaadhisCredifor'S. - ■ 

."TPHe Defender's Lady, jby virtue airitiStory from him, entred iB- 
. ■*- to a Minute of Sale; whereby' fli^foH to"" the Purfiicr, at thirty 
two Years Piirchafe, the, tands ofNew^ran^e, and obliged the De- 
fender to grant a'Diipofition and ProgreS- of Rights thereto. 

The Defesder Sir Akxander having become banlu-upt, his Creditors 
•arretted the Price i and a Difpofltion and Progrefs being oflered by Sit 
Alexander to the Purfuer, tie railed a Multiply-poinding, calling Sir 
Alexander asA his Creditors, and repeated a Reduction of the Minutes 
founded oo. the follpwii^ Objeftions to the Prc^ds. ' ' 

tmO, That the FBuhdatiofl of Sir Alexander's Right, Upon which 
his Author was infe^, bsing^^M othfr, fhali Cfrtain Apprifings led a- 
gainft William Cai-fidirs' ^ KitcMMhdr, fcth;5r Heritor of New- 
grange, by his Creditors, uppn whicn no Declarator of Extinftion of 
the L^al had followed, and thfe Uevcrfion was only renounced by the 
apparent Heir wbo'iSfWi; cipedj, ^;fii4e' fra liable to Challenge at 
the Inftance of .any fiiblequenc Heir, who might enter to the Pretfccd^ 
fcragaiab whom, the A]>pfifragB fed been led ; miSic AleKondfrbe- 
ine now bankrupt) ^ PurRifr,co^d.;noi depjeqd on his Warrandice, 

life, ThafcSir jrf»>w<?^r.:ppviff having.be^iiijfeftliiinleir'fipifl fjic' 
Dilpofition feotohis ^uphor^ a Conveyaiice fro'm'Buri pf his perio^ar 
Right could not fecure the Purfuer agamftany'lateh't Deeds pf his, fuch' 
asBackbondS or Dwhwanossifg Trsli,, iii^^ijy'iSya,: Kennedy .a-" 
f^ft WttHfai. ■'„' ! r,; :(! •.■,;.• 'In ■. ■■■■-,'•'• V- """:"'" , 
itio, The;[(elfonal;Right,was adjiidged (tomSitAlexfnJfr.pncetbe 
Minute, by ooberCreditPrS 'thian;^^^ .i'^'^ft^"^!' fo.tn'Kthe'.Adjudgers 
Vbuldibe preferable *> 'the JPflrfuer;, .tfough he-ftoiild get.iibigjofitipn 
in terras' of the Minute. ,-! . , .,•;,■■ ^ j ".^'V-. ■ 

• Anfiveiedfor Sir .rrf/cat/Mifor and 0^ CrtditOfS,Jirre^eis, tp,tlie '/. 
That the Adjudicittions hayingjbeen led forty four^'irears ,ago.,'-aiid the. 
Reverfion having D(pt,only been renonncedby the apparenl^'Hcjr'of the 
Debitor, i^ainll whom the Apprifings bad been led, bur he luaviiig alio 
granted a -Bond of Warrandicejupon which he yWas inhibirc, ihc Right 
was unqoettionaMy lecure iii ibcPcribp of Sir Alexa;;:ic>-'s Author. ' 

To the i(^. That ,th<J Purfijey .behoved; either to condcicchd 011 the 

Deeds of Sir Alexander, from which he apprehended Evitb'on, or he- ' 

hovedti depend .on' the. Warrandice, which ,hjis. Creditors, who were 

called iu,theMultjply-poin'diug,.pnght to.givc the Purliier upon recei-, 

- Ting the Money fr^m him. ' " , . 

To the ,3*/, Thot^h the Adjudgers fi^om Sit Alexander had carried 

hisR^h't, yet tbey al(b carried a Right to the Minute of S^f 5 and 

thoi^h they might pretend to be preferred- to the Arrefters on rlie 

M m 1 Price, 
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Price, yet that was fertnde to the Purfixer as to the lubfifting of the 

Minute. 

• The Lor is found the Minute of Sale a binding Con^ 

traStonthe^urfuerMr.lhldzxLC^ '^SirMcxzn- 

der Anflnither producing his Author" s In fe ft -^ 

ment and fuffic lent Vrogrefi^ unlefi Mr. Hd- 

^dsmc conde/tend itfifin Incumbrances that would 

Aet. AUx. Gdrdtn. ? exclude his Right i but before Payment of the 

Alt. 54 GrahamJ^ S 4p^i^^^ ^^^^^^ ,^^^ ^n ^^^ Creditors, farti^ 

cularly ' the Adjudgers^ ought to be brought 
into fhe Multifty-foindiHg now depending^ m 
order to be dtfcujfed^ rejerving to the Lords 
to conjlder what Security or Warrandice Jhould 
be given by the Receivers of the Trice j 


Hmll Cferk. 


i^n«OTKWi««»wai^ni<««««^WiiB">-"<B^"*'^'W*M«ni^W*aMMWHMiH«BM*i*«MBi^^aaisi^HHW«MiMMW««l^ 


^ecmber 30, 17x4. ' 

*J(^n QMtfon of Ctdknocb^ 

AGAINST' 

"liAm Q\kxmim. his feemd S^in* ; - 

• • • • 

^Ohn Cubbijbn the Father had taken a.Diipofition finffi Sir JVilliam 
J Gordon of the Lands of B lacker aig to himf^lf, his Heirs and Af^ 
fignies ; but when the Charter was granted by Sir William the Supe^^ 
rior, the Lands were diiponed to the Father in Liferent, and to John 
die Son in Fie ; upon this Charter Safine was taken, and the Father was 
Attorney to die taking of it. 

The Father railed Redudion of this Charter, as conveying the Fiee^ 
his Son, contrary to d?e Tenor of the original Difpofitiwnj and with- 
out any written warrant under his Hand for ib materiat an Alceration 
of the Right, which he contended was neceflary » rmcc a Right conffi-^ 
tute by Writ could not be otherways tranfmitted than by Writ, Craig^ 
lib. X. tit. %. 5 II. Sptifwood, p. %^z. . 

It was anfwered for the Son, That die Father's Conftht to the fet- 
ding of the Fie in him, muft be prcfumedfiom his accepting, uiing an<f 
' keeping the Charter, elpeciaily when he a<Sted as Attorney in taking 
the Saime : And as a father Evidence that he homologate this Diipo* 
fition of the Fie, it appeared, that fome Years thereafter he fiened a^ 
Bond along with his Son,in V^bich the Son was defigned of i?i^j^iii^, 
and this Defignation was not quarrelled by the Fatner. 

The Lords fbund. That the Charter and Safimfi 
Aft. 3«- M*^ ^ 1 conveyed the Fie to the Son, and repelled the 
Ak.:}a.r,rp,ff^hn.f ReajQ ofRcdumon. 

Lord (?r4»^e Reporter. 'DalrjmfleCktk. ■ 

Mr. 
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January r, lyx^. 

, Mr. fVaUer StirUng^ 

AG A 1 N S T 

Gray of Inverighty.v 

f 

DUriiig the Ufiirpation of Oliver Cromwell the deceaft Gray of 
Hayfion was employed as Colledor of Taxations and publick Im- 
pofitions within the Sneriflfclom of Forfar. 

When King, Charles II. was reftored, he granted an Indemnity, 
wherein there were fcvetal Exceptions, particularly one, as to the Ac- 
compts of all Peribns who had received or intromitted with the publick 
lyioney from the Year 1637 to the 1660. 

The Earl of Dunfermline obtained two Commiflions from the 
Crown, one to call Intromitters with the publick Money to an Ac- 
compt, with a Power to diichai^e them ; tne other impowering him 
only to call them to an Accompt : the firft of thefe did not pais the 
Seals, but the tad did. 

In virtue of this Commiffion, he called before him Gray of Hayjion. 
to accompt for his Intromiffions with the publick Money, which end- 
ed in this Manner; Hayfton was to pay to the Earl 30,000 Merksi 
and on the other hand, the Earl was to diichaige Hayfton of ^ Ac- 
compts of his Intromiflions, to procure a Ratificaiion from the Crown 
of the faid Diicharge, and to obtain for Hayfton a Remiilion under the 
Kin^s Hand. 

In confequence of this Bai^ain, Hayfton paid the Earl xooo Merks^ 
procured him a Difchai^e of a Debt of his to the Earloi Crawford of 
14^000 Merks^ and denvered four Bonds blank in the Creditor's Name 
for the remaining 14,006 Merks, 

The Earl's Pat of the i^eement was performed in this Manner ; he 
granted a Diicharge to Hayfton^ and likewifo a Backbond of the Date of 
the Bonds, wjp. the loth of September 1670, Obliging himfelf to 
frocure under the King^s Hand a Ratification of the Difcharge 
then granted by him^ together with the Remiffion ; and to deliver 
the Jaid Ratification and Remiffion to Hayfton betwixt the Date 
thereof and tenth ^/November that Tear^ otherwife if he failzied 
in procuring thereof he obliged himfelf to fay back to Hayfton the 
Sums received^ and to deliver up the Bonds ^ with . a Difcharge 
granted by the Earl ^/Crawford; fo ifheflyould not happen to pro^ 
cure the faid Ratification and Remiffion^ he and the faid Hayfton 
were to be each of them in their own Tlaces^ as if there had been 
no Agreement. ' • 

Sublequent to this Agreement, two of thefe Bonds were 'afligned by 
the Lord Dunfermline^ and one of them was paid by Hayfton^ aftef 
expiring of the Time agreed on for Delivery of tne Ratification and Re- 
mmion. 

Mr. Walter Stirling Purfiier, deriving Right by Progrels to the other 
two Bonds, infifted againft Gray of If^erighty^ who was Cautioner in 
them, for Payment. 

N n The 
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The Defence made for Inverighty was. That the Bonds purfued for 
were qualtfied by the Earl oi ^Dunfermline's Backbond; That in terms 
thereof they were to be delivered up , and become yoid upon his Lord- 
ihip's Failure to procure and deliver the Ratification and Rcmiflion on 
or before the loth Nov&mber 1670; That fmce he Had failzicd to de- 
liver theie Securities to Hayftdn-,. not only at the Time prefixed, but e- 
ver after during the Courle of his Life, the whole Agreement became 
void, and the Bonds which ought to have been delivered up to H^fton 
were in conlequence null. 

It wa* anfwcred for the Purfoer, That the Irritaiicy o£this;*irranC 
adion contained in the B&ckbond, being penal ^ainft ^unfrrmline^ 
was therefore puigcablc at any time befi^re Declaiator ; That t^e Earl, 
had obtained tne Ratification and Remiflion, albeit not within the Time' 
limited in the Backbond, which muft be deemed &uSident, fince H^^- 
Jion had no Dam^^e through the Earl's Not-peffformance precilbly at- 
the Time limited, but was lufficiently proteded by his Dilcnaige;. x<A, 
Albeit the* TTania<%ion had been difiblvcd, oa account of the Earl's Fail- 
ure to procure the above Writs in. due Time, yet the Defender had ho- 
mologate the fame, by making payment of one of the Bonds, after the 
Time agreed on for the Delivery of the Ratification and RemilSon. 

It was repHed for the Defender, That though penal: Icriituicies wef«^ 

fmrgeable before Declarator, yet a Chtnfe inferrii^ no Penaky, but on- 
y refolvir^ a Bai^ain, ju>d puttii^ the Parties in. the lame Cafe they 
were in before it Was made, w^aa neidier penal nor puigedble; That the 
Cafe was the fiune, as if in olace of a Ratification and Remiflion, the 
Earl had be^ obliged to deliver a Quantity of Vidual worth 30,000 
Merks againft a Day cettajn. with a Claufe idblutive in cafe of Not- 
delivery ; and if he abfohitely failzied in the Performance, it could no* 
be judged, that Hayfidn^oxxU. be obliged to accept of the Grain acany 
Time thereafter.— The whole Tranladioa depended entirely irooa diQ 
Earl's Delivery pf thefe Writs to Uayfton ; and fince they were aotdb- 
livered in terms of the Bargain, the fame was totally void. Astoi^<fv. 
fion^s fiift^unii^ no Damage, by die Delay, it was argued fiar the Defen- 
der, That if this could coaie under connderation in a Cafe, wheieCon- 
Qraders had made a plain explicite Provifiim. and Agreement ;• y^ now 
lo long after Uayfton' % Death,, the Defender could not be obliged txy 
dilprove his having been at no lols riicreby. 

It was replied to the Homologatifin, That Mens Aaions were no^ 
to be conftrued farther than their certain: Intention ; and asM^yfton had 
no fort of Security fi:on> the Earl oi 'Duttfermiine, but the Obligation 
to retrocefe and diflblve the Agreement, in cafe he did not ^ainftaDay^ 
certain make good his Part, the ^fequent Payment made by Hayft^ 
( in compliance with his own unfortunate Circuindftances ) can be- eon- 
ftrucd no fa^et thana Wavour of the Dif&lution. Qf the Bargain, fi> 
far as that time it was incurred ; but liich Payment can never be int»- 
wet a new Contrad betwixt Hayfton and the Earl, whereby he was 
bound to pay all the Sums in the Bonds granted by him, if at any time 
thereafi:er the Ratification and Remilfionflipufatexo. him flioidd be pro- 
cured and delivered. . 

The Lords found the refolutive Claufe in the 
Backbond is no fenal Irritancy^ and there- 
fore 
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\ . \fore not fnrgeabk upon Performance after 
AA. J>f^niai AcJvocams,^ eUpJing of the T^ay : And found, that the Tay^ 

Graham, Ch, AreshneJ ■ \* */ /v 'I1 /» * jct^ <^ ^^ 

JrXsttv;Art jun. > «^^»^ ^^^ ^f^^r the fstd 'Ddy, was not apaf 

Alt. 1MB. Forbes. t . Jtng from the refolutive Claufe^ but that Hay- 

H. D4lryf»fie fen. J ^^^^ ^^^^ ^^ ^^ ^-^^ ^^^^^ ^^^ faidToymeut 

' have infifted to be rej^ fined. in his own IP lace. 

JSaUCleik. 

Bccifions cited for the Purfuer, Durham againft 7)urham, ixth 
December 1676. Maiflknd againft Gight, xothju/y 167$. For the 
Defender, Hepburn zg^m^Nisbet^ February 166 s, Jamefon againft 
W duchy 20th February 1680. 


January J , lyzS- 

Wdliam Richard Tenant ia Fedinch^ ' 

\ • 

AGAINST 

ff • 

DoBar William Lindfay. 

pitslla o£ Bdlhouffiey m the Y*e»» ijoSj let a Tack of the Half of 
•* the La:iids of Fedincjb toGew^Richafdr^Fxirfuer's Father, for 
19 Yeaxk lA the Yeaf i/xo be fbt hkn another Tifiek of the fame Lands 
f^r other 19 Years, to commence at Martinmas 'ip.4, which was the 
1% of tbe forttier ; in tkis laft Tack there was n6 Reference to the firft, 
and therein the Tack-duty was bettered. 

In; the Year 17x1,* Balhouffie having fold, tkeie Liaads to Bodior 
Lindfay, Richard the Purfuer brought an Adlion of Declarator againft 
the Dodor, concluding. That the I^ Tack entred into during the Cur- 
raicy of the former, fhould be declared good and valid againft the De- 
fender, notwithftanding of the Sale; and in this Procefs Siere was a Re- 
moving at the Dodior's Inftance repeated. The Reafbns infifted on for , 
the Tenant were imOy Rfecaufe by the i8iii ji£t^ Tar I. 6th, James II. 
(which was introduced in fiivours of poor Labourers of the Ground) 
Tacks are real Burdens upon tlj^e If^4> ^tnd efiedual againft fmgular 
Succeflbrs ; and that .this laft Xack was nothing elfe than a Prorogation 
of the firft, appeared fifom its being to, commence {«:ecifcly when the 
former expired, ^ido. When the Bargain was entred into betwixt the 
l>efe&dep and Bdlhouffe^ tbis fecohd Tack' was communed upon, and 
imde kabwo: to the I^iSinder. ^tio. The Pmrfiiiar'had been at confi-. 
der&ble Expefcce in maproving of the Ground, upon tho, F^ith of this- 
bdbTack. And, j^to. The Difpofition to the Do6tpr being on Death- 
bed, Balhouffie's Heir might reduce the f^e; and the Hfeir being li- 
able to Wanandice of this laft Tack, liie Rcdu(9?ion muft fikeways be 
competent to the Purfuer in defence of his Tack., 
' It Was^ anfwered for the Defender, imo. That it appeared from the 
Wtorde of the Law and the ^onftant R-a<ftice fmce, that only fu^h Tacks 
were real and efTcduai againft fingular Succe^rs, ia virtue of wbick 
• - Nn z the 
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the Tenant was in Pofleffion of the Lands, and that this laft Taok could 
not be thought a Prorogation of the former ; for' as it had no Reference 
to it, fo the Tack-duty was different ; and if liich new and latent Tacks 
•ihould be fuftained againft Purchafers, they never would be certain of • 
attaining the Pofleffion of their Purchafes, for there might be fuch Tacks 
granted in infinitum, xdo, The Purchafer's private Knowledge of this 
Tack was not relevant to fiipport it, becaufe he knew it was void in- 
Law ; and therefore he could no more be tied by it, than he could be 
hurt by purchailng jifter a null Inhibition upon Record, ^tio^ The 
Pretence of Expcnces in improvii^ the Ground was affeded, for the 
Tenant had done no more than he was bound to by his firft Tack, 
4?tf , There was no Redudion at the Heir's Inftance, and the Tenant 
never could come at it, but by a Conftitution againft the Heir upon the 
Warrandice of his Tack, and this Ai^ion of Warrandice could not take 
effe<a, but upon Eviction. , 

The Lords fuftained the declarator as to the fe- 
cond Tacky and found the fame imported a Tro- 
rogation of the firft Tack to defend againft a fin- 
gular Succeffbr ; and found it alfo re lev ant y that 
tht defender knew of the fecond Tack at the 
Time of the ^urchafe\ probable by his Writ or 
Oath : And further^ fuftained the other Toint^ 
AA. 2^. 'Paurron. 7 fhat the Dijhofition granted to the "Defender 
Alt. ja, Graham fen./ ^^^ ^^ <DeatUedy wtthoUt Confent of the Heir, 


who by the Warrandice of the Taek was bound 
to maintain the Turfuer's Toffeffiom and found 
the Turfuer might on thefe Grounds repeat a 
ReduliioUy by way of T^e fence ^ in his Trocefs of 
Removing. 

LotA Milton "BiepoTtcr. Juftke Clerk. 


\ 


Eodem 7)ie. 


. Sir PTslKam Johnfion of WefierhaUy 

m 
\ 

AGAINST 

/ 

JsLTELCS Marquis 0/* Annaadale. 

Sir Willianp was prevailed upon, at the Requeft of the Marchionefs 
of Annandale and other Friends of the Family, to undertake the 
Management of the late Marquis his Funerals, and received from the 
Marchionefs (who was the Executor nominate) a Mandate authorizing 
him to raife what Money fhould be neceflary for defraying the Charges 
of the Funerals, and ihe thereby pronjiifed to indemnify him for the 
lame. 

. In confequence of this Mandate, Sir William drew Bills on the Fa- 
€toxs on the Eftate in Scotland^ who advanced Sums for the faid Pur- 
pole out of the bygone Rents then in their Hands* 
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The prftent Marquis, being confirmed Executoi'-Croditor to his Father 
in Scotland, purfued the Faftors and Sir William to account for the 
jaid Sums ; and Siir William infifted in a Counter-Procefs; for conftitu- 
ting the. Funeral Expence, and for having it declared, That the Sums 
advanced by the Fad:o(rs ihould. be fuftained as Articles of Difchai^e to 
them,' in regard of the Privilege due b^ Law to Funeral Debts, in pre- 
ference to afl other perfonal Debts. 

It was pled for the Marquis, That however a Funerator was privi- 
ieged by Law for his Claim of what is impended on' the Funerals of a 
Pefimd when he trufts to that Privilege, y^t when the Funerator 
take^ hiJmfelf to another Security, and does not rely upon that, of the 
Xaw, as, in this;Cafe, where he accepts of a Mandate from another, tho* 
the Mandant may have the privil^ed Adion, yet the Accepter of the 
Mandate has no Title to it; and if Sir William does infift in the Right 
of the Marchionds his Conftituent, he can be in no better CaJ(e than if 
Ihe were purGiing, agiiinft whom the Defence would be good, that /»- 
tus habet by a large 6ee Executry which ihe intromitted with in Eng- 
land. 

Anfwered for Sir William, That thoi^h by tj|p Principles of the Ci* ' 
vil LaAY he might not have the perfonal Aoiion ex negotio gejio, againft 
thofc who were c^I^ed to fanerate, yet as to the real Security in theDe* 
limdt's E^As, 9s\A.juspralationis on thena, that being /r/w^^/Vwwi 
ret without any Tranimiffion by the Mandant,- it was competent to 
him. as Furnilher towards the Funerals; and his taking a Mandate by 
way of a collateral Security could never depttve him of the Preference 
hehadbyl^wintheDefimdl'sEffedls, Voet^ tit . de religiojis i$ fum* 
ftibus funer. S lo. 

The Lords found. That Sir William having ac- 
* & ^T^2A ^*°* J cefted 'ofi a Mandate from the Marchionejs, 
Alt ct: JrlS. \ fould be-^in no better Cafe than if fhe were 

* IP arty: 

Lord 1>un Reporter. Mackenzie Clerk. 


■ - • January 13, 171 j-. 

» r 

The Incorporation of Girdle-fmiths of Culrofs, : 

AGAINST': 

-. ■ ■ - .• . ' 

John Watfbn aftd James Maifterton Smhhs in Kilmarnock. 

• . t- 

■ • 

^Mle Defenders having been for fome time Girdle-finiths Sn Culrofi^ 
•■• left the Place and fct up that Work at Kilmarnock ; upon which 
the Girdie-imithis of Culrofs railed a Declarator againft them, to have 
it found, That the (aid Incorporation had the Ible and exduftve Privi- 
lege of making Girdles in Culrofs for the Service of all Scotland: 
And this Right they founded upon two Royal Grants^ the one by 
King James VI. in the Year i5'99» ^nid the other by Ki^ Charles IL 
Anno i665> ratified in Tarliament in the i66q^ 

Co It 
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It was anfwered for the DefendetS, That all perpetual Monopolies 
were odious and unlawftil ; that thefe private Grants were iiirrepfitious j 
And even the Ratification in Tarliament could not mend the Matter^ 
being granted farte inaudita under a falvo jure ; and therefore thefe 
Grants could not prejudge the Bmgh of Kilmarnock^ which lud, by a 
prior Grant Anno ijpx ratified in Tirliament that fiune Year, 2, jus 
quajitum of having all Trades wd Artificers whidi any firee Boigh nad 
been in ule ta have. 

Replied, That fiich a general Privilege of bavii^ all Trades, Sfr. 
could not refbain the Crown from granting a fpecial Privil^e of exer* 
cifing a particular Trade to one Society : That all Monopolies Wer6 
not abfohitely unlawful, and therefore the Crown by its Prerogative 
might for ^ood Reafbns grant a Privil^e of this kind ; and in the pre* 
(ent Cafe there was a very gbod one, hamdy, that diis Art was firft 
invQpted in Culrofs^ and carried to die utmoft Perfedion there : And 
Grotius oblerves, lib' x. cap. iz. 5 i<5- T^i jure belli^ That, mm 
omnia cum jure nature pugntmt^ fedfoffunt inter dum d fumma Po^ 
teftate fermitti jufta ae caufa ; and he mentions. feveral Monopolies 
granted under the Roman Govesnmait. 

The Lords found. That no fneh ftrfetnal Mone^ 
Aa. ja.B9fiuii: \ poly could have been trmrted in Prejudice of 
Ai,.sirT*.»r*/:-«.J' Wts or 4ny Other Burgb. ^ '^ ' 

Lord Tolkck Reporter. *Dalrym$le Cktk. 


Eodem 7>ie. 

Sir James Hall of DuHglas, > 

m 

m 

AGAINST 

John Craw frrher in Greenlaw. 

h/lArgaret Tait (acceeded her Brother James , hy a Precept of Cla» 
Ir* re conftat from the Superior, in a Ward-fie, which (he diiponed 
in her ContraA of Marri^e to -James Craw her Husband, his Hdrs 
and Affignies whadbmever, heritably and irredeemably, to be holden 
either dfe or de fe, and ihe granted « Precept of Saime' for infefting 
him defi of xbc Dinner, daring all the Days of her Life, upon which 
he was ioSeiS:: ' 

Sir James Hall, who had acquired R%ht to the St^riority, por- 
loed a Dedaiator of Recc^ition, which he contoided was incurred by 
takise the Infefhnent without his Coz^t. 

John Craw the Defender, who was fcrvedHeirofConqueft to James 
theHu^and, proponed the foUowti^ Defences : tmo. That the Fie be« 
vi%feudumfem$neum, m^ht be alien^%d by a Wife to her Husband nomi- 
nedotisi and according to the Di^ofition of the feudal Law, fuch Alie- 
nation did not infer Recognition, no ttiore than it would haver done, 
had it been conveyed to one who was alioqui fucce£Mms. Voet, 2>/- 

gre£to 
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greffio^ Hi. S^. $ Sj. de feudis, fays, Feudumfoemineum a fkmina ad 
quam devolutum ejiy in dot em redie datur, which holds in France and le- 
veral other Places, as appears from Antonius Faber^ lib. 4. tit^ 43 . di 
jure emfhyteut. defin. 36. a^(?. The Safine being taken upoti a com- 
plex Warrant, bearing either to be holden d me or de me^ the famd 
ought to be interpreted favourably, as proceeding upon a Chafteri me^ 
which is null of itfelf till it be confirmed, and therefore cannot infer Re* 
cognition : Or if it fhould be fuppofcd to have been taken on the Pre* 
cept de me J yet feeing it bears to be holden ofijhe Wife during herLife, 
the fame is. null after her Deceafe* and ther^re Recognition is nor 
thereby incurred ; for the Safine could fubfift no longer than the Grant- 
er's Life, and the Vadal's real Right was at an end. 

It was anfwered for the Superior, That all Alienations Without the 
Superior's Confent were contrary to the Principles of the feudal LaW j 
and though fome of the DoiStors do allow an Exception, when a Wo-* 
man does it nomine dotis^ yet that holds not with us, as appears froni 
Craig, lib. 3* ^/>^. 3 . where treating of the Queftion, An mulier pof^ 
Jit, ratione dotis, feudum transferre in maritutp inconfulta domino. 
He fays, Mirum eji quod juris interpret es in hoc cafu fermitti ^ H^ 
cere volunt. And it is likeways contrary to our Statutes, A^ nth^ 
Parliament i8th, James VI. and idth Aii of Kmg£harles VsTar^ 
liameHt. And as to the Cuftoms and Laws of otherWations, they can 
have no Influence in the prefent Queftion, becaufc thefe feudal Cuftom^ 
were localia, arid coacerned qnly fiiCh Places where they were in Ob- 
fervance, which does not appear from any Pra<SUck to have been in thi$ 
Conntry. 

To lAitfecond \t was anfwered. That fuppoie the Infeftm^it had been' 
a me^ yet it would infer Recognition, becaufe the Vaflkl, by granting 
Tradition, had fufficiently ftiown his Ingratitude to the Superior, as 
was found 5'th February i663,Lzdy Carnagy 9^inikLotd(franburni 
but in this Cafe the Safine proceeds on the Precept de me^ and the Ad- 
je£Hon of the Words, during all the "Days of the Grant er^s Lifetime, 
cannot mend the Matter ; for it is all one as if it had been to be held of" 
her fimply, in which Cafe her Heirs would be underftood ; as when 
one purchafes Lands to himfelf, it is of the fame Impottu as if it was 
to him and his Heirs. « 

The Lords found. That a Wife in her ContraB of 

Marriage, dij^oning Ward- lands to her Husband 

Aff. 2F^. c«'w7j^ y and his Heirs, Infeftment being taken thereon^ 

^J'.'/rhgU, > if^fers Recognition. But founJFthe Safine in thii. 

Ah. A^ix. Hay &C J^ecial Cafe being taken of the fVife only during, 

ch. Ar$tkinu J ^^^ Lifetime, was now null afier her "Deceafe | 

and that therefore the Recognition was not in^ 

curred, 

% 

Lord Newhall Rq)ortcr. GibJbH Clerk. * 
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Eodem 2)/V. 


James Couts Purchafer of Halgreen^ 


AGAINST 


The Creditors of Hdgreen. 

T^He Eftate of Hakreen haying been loilg in the Hands of 
^ tors, was at lad brought to a pubhck judicial Roup, and one fbr 
Mr. Gouts'^ Behoof was preferred as the higheft Offerer, and Mr. Couts 
gave Bond for the Price. The Purchafer finding that there were confi- 
aerable Inlacks and Deficiencies of the Rental contained in the Letters 
of Publication, he infifted againft the Creditors fbr a Dedudion from 
the Ren^, ^uid of x3 /. Scots of the Schoohnafter's Salary, which 
had not been allowed, alledgii^. That by the Fraud of the Creditors 
he was led in to make fb diUdvantageous a Purchafe ; for tho' the Ret^ 
tal in the Letters of Publication was agreeable to the proven Rental^ 
yet the Proof ha^i^ been, taken leven and twenty Years before the Sale, 
the Rents in th^ll^me had fallen confiderably ; and of this the Credi- 
tors were in the knowledge, as appeared from their inferting an unufiial 
Clauie in the Articles of R9U{>, w-c. That the Turcl^afer was to take 
his Hazard of the deficiencies of the Rental^ and of any fuferplus 
burdens jhereony which might have haffened fince leading of the 
^Probation. Which Article, diough it was flrack out by Authority of 
the Lord Ordinary before the Roup proceeded, yet it was a fufficienc 
Evidence, that they knew what Difadvantage would attend the Pur* 
chafer. 

It was anlwered for the Creditors, That there was no ground fbr any 
Abatement, fince tiie Sale had proceeded after all the Solemnities 
required in Law ; that the Rental in the Letters^ of Publication was 
agreeable to the proven Rental ; and that being the only Rule 
that Creditors have to walk by in expofing of bankrupt Eftates to 
Sale, the Purchafer muft take his hazard of any Deficiencies happening 
betwixt the Proof and Sale. As to the Schoolmafter's Salary, it way 
abundantly compeniated by other Advaiitages. 

The Lords found y That the Tur chafer could have no , 
^eduStion from the fr oven Rental^ by falling low- 
ket. GrahAM fen- 1 gr after the Probation, and before the . Sale ; but 
Alt. Htrn. ' S found, that there muft be a 'DeduStion given of a* 

ny Burden not formerly allowed before the Sale. 

\ Lord Tancaitland Reporter. Gibfon Clerk. 
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January 46, 1715-. 


Margaret Ada'tr, 


agAinst 
John Adair of Maryport her Brother* 

THe (aid Margaret purfued htt Brother Johny as ' rcprefcnting theiif 
Father, for loo I. Sterlings i^ontained in a Bond of Provifion 
granted by the Father to her two Years before his Death. 

The Defences offered were, imo^ That the Bond, thoi^h granted 
in liege poufiie^ was not delivered till the Father was on Death-bed, and 
contained no Claufe dilpenfing with the Not-delivery. tdo^ The De- 
fund^s Eftate was by his Contradt provided to the Defender, as Hcit 
of the Marriage, {o that he enjoyed it as Heir of P/ovifion, which did 
indeed (ubjed him to the onerous, or even rational Debts or Deeds of 
his Father ; but in fb far as Childrens Provifions \Verc exorbitant,* they 
wgre reducible, ai^d the l^roviiion to this* Daughjter was unfuitable and 
exorbitant, confidering the finall Eftate the DefbnifJ; left. 

It was anfwered for the Purfuer, \mo^ That Bonds of Provifion to 
Children in familia were good, though not delivered in the Granter's 
Lifetime, and though they did not contain a difpenfmg Claule ; Lord 
Stair ^ p. 66 of his Injiitutions^ iixh November i6%^^ the Bairiis of 
Elder pe againft his Heu:. a^(^. That as the Bond of Provifion was by 
no means exorbitant, fo the Alledgeancc was not relevant, the Father 
being abfblute Fiar, and haVing thereby a Power to burden the Eftate 
with Provifions to younger Children, efpecially of the fame Marriage. 

Aft. Sir TA». wa\Uc*\ fhe Lords rsPelled the 'Defences, the 'Daughter 
Ak. And. Macd^, S l,eing a cSfld ofthe fame Manriate. ■ 

'Dalrymfle Clerk. 


Eodem 'Die. 


Robert and Elizabeth Kinetls, Children of the fecond Mar- 
riage of Robert Kinell late of Grangemtre, 

AGAINST 

The Children ofthejirfi Marriage* 

npHe (aid Robert Kinell, in his firft Contrad of Matriflge^ had pro- 
^ vided the Lands of Grangemire to the Children of that Marriage % 
he afterwards (bid the Lands for 7000 Merksy and took Bonds in nahie 
of the Children of that Marriage for 5500 Merks, as Part of the Price^ 
and he uplifted and ^ent, or paid Debts wkh the lemainisg 1500 
Merks. 
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Before he had fold the Lands, and taken the faid Bonds, he had, in 
a fecond ContricSt of Marriage, obKgcd.him, his Heirs, t^c. to fccure 
and provide to the Children of that Marriage the Sum of iooq Merks^ 
out of the firft anci readieft of his Moveables and Plenifhing of his Room 
of Grangemire ; but thefe Moveables were fold and conlumed by him 
in his Lifetime. 

After his Death, the Children of the fecond Marriage railed a Redu- 
ction and Declarator againft the Children of the firft, concluding. That 
they being Creditors for looo Merks ; and it not appearing, that there 
was Sufficiency of Eftatc for fatisfying the Bonds for 5500 Merks^ ao4 
their Claim of 1000, therefore thefe Bonds ought to be declared pro- 
portionally affe^d with the faid 1000 Merks^ becaufe in fo far as they 
were wholly taken m name of the Children of the firft Marriage, they 
Were reducible as gratuitous and fraudulent, upon the K€i i6xi. 

The Lords had upon the 14th oi January 17x4 found, ** That the 
•* Father having obliged himfelf to pay 1000 Merks out of his Move- 
*' ablcs to the Children of the fecond Marriage, although he had dit 
•* pofed of all his Moveables, yet his Obligation to the Children of 
•* that Marriage was not thereby void or extindl/* 

The fiiid Children being therefore ftiU Creditors to their Father \s\ rooq 
Merks ^ infifted for a Share of the Provifions that were taken payable 
to the Children of the firft Marriage, being all the Fund the Father left, 
and which could not be appropriate wholly to thefe Children, in pre^ 
jddice of them wha were juft Creditors before the taking of thefe Bonds^ 

It was anfwered for the Defenders, That they were Heirs of Provi* 
iion in the Lands oi Grangemire by their Father's firft Contraiftof 
Marri^e ; and therefore when thefe Lands were fold, it was by iio. 
means fraudulent; on the contrary, it was juft ^dreafondble to appro-, 
priate Part of the Price to them, dpecially when he had other Fub4$, 
ibr &tisfying the Provifton to the Childiren of the fecond Marriage,' 
namely, the remaining 1500 Merks of the Price of the I^a^ds^ ms 
Moveables and Pieniflimg, and an Annuity of 8 /. Scots yeady oui: of 
a Houfe in Burntifiand^ which had been diiponed by his fecond Wife's 
Father to him and his Wife in conjund: Fie and Liferent, and to the 
Heirs to be procreate betwixt them ; which fiulzieing, to the Wife's 
neareft Heirs and Affignies. 

It was replied for the Children of the fecond Marriage, That thoi^h 
the Defenders were Heirs of Provifion in the Lands of Grangemire^ 
yet as Heirs they were liable not only for their Father's onerous, but 
tkeways for his rational Deeds, particularly fo/ competent Provifions 
made to the Bairns of a fecond Marriage, as appears from Lord St air ^^ 
f. XI9 and 463 of his Injlitutiens, and a D^ifioa i^iYi June^ ^^77^ 
Murray s contra Murrays. As therefore, had they enjoyed the Lands 
of Grangemire^ they would have be6ft fubjec^ to the Purfiiers Claim ; 
fo having got all the free Produce of it, they ov^ht to be in the lime 
way liable, at leaft in a proportional Share of it ; and as to the other 
Funds, it appeared that tney \\^er? all ^cnt and confumed by their Fa- 
ther before his Death ; and as to the finall' Tenement and Annuity in 
Burntijland, the Children of the fecond Marriage enjoyed thefe asj 
Heirs of Provifion to their Mother, who, bv the Conception of tha 
Difpofition appears to have been Fiar ; at (eaft, they having been diJt 
poned by her Father, they could never come in Sitisfadion of what 
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the Husband became bouad to pay to the Children of that Matriage on 

his Part. 

It was duplied for %ae Defenders, That it was not now enoogh to 
alledge an eventual Infolvency after die Father's Death, when it appears 
thathe had Sufficiency of Euate at the time of his takuig the Bonds in 
nueftipn; ib that iince tbne was no Fraud in takit^ thde Bonds pay- 
able to the Defenders, i^re could be no A<^on of Redu^on compe^ 
tent to the Purfuers, e^ecially when it cannot be pretended^ that the 
Children of the firfl Marriage got any other ProvUibns from their Father^ 

The Lords found no Fraud in taking the hondi 
Aft. Ani. M4(doHai \ in favours of the Children of the firAMartia^el 


and therefore ^ffbilioied. 
Lord Ttlton Reporter. 


Mackensue Clerk. 
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January 11, lyx^. 
John Murray of Cbnheafhy 

' AGAINST 

. Jol^^ NeUlbft e/ Cnaplc. 

JOhn. i/t^r^, as Proteftant Heir, pur&ed a Rcdudion of a Dilpo- 
J fitibn o{ certain Lands granted to Mr. Neil/on's Author by fTiU 
Ham Macartney^ who had fucceeded thereto when he was Papift, a^d 
founded his Adion upon the ^d -^ft? of the Parliament 1700, for/re'^ 
'uentingthe QrowthofToferj i in this Caufe the Lords found, **That 
** the defender Mr. Aeilfon^ though an onerous Purchafer, could 4)e in 
•* no better Caie ;^an M^^rtney the alledged Papift, from whom hid 
*' Right by Progi^ wis derived.^ But'^t^Bfttm cotittoverted, whe* 
ther macartney^ thpugh of Popilh Parents, had been Popifhiy edu- 
cated, in regard, as was alledgecf, ne had been put to learn at Prote- 
ftant Schools, and Was taught to repeat o«r ^Catfichifins, and attended 
lie Church, SJr. The Lords allowed an Ad: before Anfwer, as to the 
Nature .^d Manner of his Education, and Odbaviohr duriiffiiiru Life) 
and upon advifine the Proof, " They found : it Aroven that' :he was Po- 
*' pifl4y educated, and found no Evidence thai: ne took xti^iFormulal 
** in terms of the A(k of "Parliament *^ r i ; / 

There were other two Defences in poiiu: of Laj^, Mw, Thatno Qu6-* 
ftioncould^be npw made as to Macartn^'^- hfiiog PopiiHi/imce Lthtf 
lame was never moved during his Liftt becaofe die Defender was now 
deprived of the moft certain Mean of &ving his Right; and exculpating 
his ^uthor of Popery, by gettjog him to take the i^msAi. zdo^ 
That by ^Britijh Ad, ^tio Georgir^ euticuled, jfnA&for exflainin£ 
an A£t in a former SeJJion of Parliament ^ entituled^ Ah ASt to oS^ 


iige Tafifts to regijter their KamtSy &c. and for fecuring Pur-^ 
chafes made by proteftants ; it is eoaded, for^ explaining l^iflg ff^H- 
Ham's kSt for the father, preventing the Cbrowtb of Popery, ' That no 
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Sale for a full and Valuable Conjideration of a real Eftat§, by any 
Terfon or Owner, to any Troteftant Turchafer^ for the Benefit of 
gf Troteftant^ /hall be avoided^ by reafon of any of the HifabHittes 
ifr Incafacities in the fatd A[fs incurred, or fuffojed to be incur^ 
red by the Seller^ unlefs before fuch Sale the ^erfon entitled to 
take advantage of the Incapacity, flyall have recovered the Lands 
themfelves^ or given notice of his Claim to the Tur chafer, &c. And 
chough this Statute was diredted upon Doubts that had arifen upon an 
Englijh ASt of Parliament, yet the flatutory Part was general/ and 
being enaded by the Legiflature of Great Britain, it ought to affec± 
and explain the Scots Statute, which was of the lame Tenor with that 
of King fVilUam in England, for preventing the Growth of Popery. 

It was anfwer^ to the ift. That as Macartney lived till he was 
after fifteep Years of Age, and omitted to purge himfelf by taking the 
Formula, \t was fbfficient by the A<^ of Parliament to annul and void 
his Title, or any Right derived from him ; and therefore it was plead- 
able at any time. . , 

To the id. That the Britijh Ad: relates entirely to the Englijh Ad: 
of King William^ and therefore cannot extend to Scotland. 

The l^rds refelled the defence ^ That a ^eftion 
was not moved, of Macartney V being a Tafift 
Aet. ch. Binnmg & 1 and not having taken the Formula during his 
ti^ntL. f ^if?, > ^^d repelled the, <Defence upon the AR of 

Tarhament terdo Geoigii infaivours of Troteftant 
Turcbafers. 

' Murray Clerk. 




Eodem 7}ie. 


• Sarahs Cartjle Widow of Eafier-Ogky 

AGAINST 

f" The Creditors of her Husband. 

IN a Competition betwixt Sarah Carlyle, pleading a Terce ujpon her 
Husbandrs Eftate, and his Creditors Adjudgers, it was pled for them. 
That her Claim of Terce ought to be difregarded, becairfc moft of their 
Adjudications were deduced before their Debitor's Marriage with her: 
That foon thereafter ieveral Chaiges againft tjie Superior were ufed up- 
on thde Adjudications, and that the Eftate had been iequeftrate upon 
an Application from them fome time before his Death, and they in 
adbial Podeffion of it by their Fador. 

It was ui^ed. That an Adjudication, with a Charge againft the«Su- 
pe^ior, was declared by the Statute i65i to be equiparant xo one on 
which Infeftment had followed, becaule an Adjudger had, by the 
Chame, declared his Inclination to have his Diligence completed, and 
had done all that was in his Power towards obtaining Infeftment : That 
Adjudications with a Chaise were fb iar look'd upon as fiiificient. real 
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lR.ights, that they had b^en luftained as Titles in RediK^otis to force 
'Produ<aioii of Rights by Infcftinent, and likewife as good Titles in Pro- 
cefles of Sale, which are declared by Statute to be only competent at 
the Inftance of real Creditors ; therefore Inch Adjudications ought to be 
found fufficient to exclude the Terce^ e^ecially confidefing that after 
Adjudications 'are deduced, the Debitor cannot grant any voluntary 
Right in prejudice of the Adju<kers, tho* he may alienate his whole E- 
ftare to the difappointment of the T&rce, or die Wife's l^al Prdvifion. 

There were three Decifions cited for the Creditors ; the firft obfer- 
ved by Sfotijwood and Hofe, Rehdi of Cranfton aspnfl CraigtouHy 
-^rhercidn Apprifing without an Infeftment was found &mcient to exclude 
the ferce\ the fecond obferved by Bruce, Anno i/ij. Creditors ot 
Hunter againft Douglas-, and the third, January 1719, Creditors of 
Logie Wtjheart asainft his ReliSi : In the laft two of which an Ad- 
judication with a Charge was found to exclude the Terce. 

It was argued for the Widow, That all Lawyers i^eed in the Defi- 
nition of a Terce, That it was the Third of the Tenements in which 
the Husband died infeft as of Fie, provided by Law to his Wife ; 
and thus the Brieves of Chanctty bear as one of die Heads to be enqui- 
red. If the Husband died in Fie of JucbTenementsI In conlequence 
of which the ReliA hath no Right, by her Terce, to any Third ol^ 
Tacks, Diipofitions of Lands, of heritable Bonds, nor of any other 
kind of heritable Right, which might have been the Title of InfeftmenC 
in the Husband's Perfon, unlels Saline had followed in his Life, even 
no Right to a Third of Adjudications, tho' a Chaise agaiafl: the Supe- 
rior had followed thereon ; and agreeable to the RiUe and Spirit of the 
Law it follows, that 4s to what kind of Rights the Widow has no Be- 
heitt by her Terce, With fuch her Terce oi^ht not to be burdened, for 
jftie is only oneranda where flie is hon'orata. The Lord Stair'i Opi- 
nion Was adduced, /. x8o of his Tnjiitutions ; Craig was likewife quo- 
ted, ^.574 of Mr. Bailtie*s Edition ; as alio Sir James Stewart: 
From all which it was contended. That as the Wife's Terce only 
reached Subjeifts wherein the Htisband- died invelled, fo nothing elie 
could exclude it, but what Would divcfl: the Husband of the Fie, and 
invert the Creditor in the Lands. 

It was aiJwered to the Creditors Plea, That the Kdt of TarJiameut 
166 1 was dcrigned only as a Regulation with re^<3; to Adju<^ers a- 
moftgft themfelves, and could not derogate from the antient Ri^ht of 
Terce, which may be juftly conlbued to fall under the Exception in the 
Ad, of ati Annualrents due upon Infeftment and OTHER REAL 
liEBTS, or debita fondi; and if a Charge againft the Superior was to 
be conftrued equal to an Infeftn^n^ in all Cafes, it would exclude the 
Superior from Ward, which it docs nor : That though Adjudications 
with a Chaise are Titles to force Produ<!lion of R^ts ded ^^^ In- 
feftment, yet even perfonal Creditors have, in many Cafes, that Privi- 
lege, and Inhibiters always : That Ac^udgers are. allowed to pmiue 
Sales by exprefs Ad of ^Parliament. An Adjudication with <5r With- 
out a Charge is indeed a real or heritable Right, but not Jus in fundo^ 
nor an Inveftiture in the Lands ; nor doth it diveft the Debitor of the} 
Right of Fie, and is therefore conveyed by a general Service : That 
tho' in the prefent Cafe there was a Scqueftration, yet that Was no t) i- 
veftiture of the Fiar ; neither had the Creditors done all they could for 
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tompleting their Dili2cnce» for they might have offered an Year's Rent 
to the Superior, which if he had refufed, they had atcels to the 
Crown, u'hich rfifufes ho Body* 

An Adjildger, 'tis true, has more to plead againfl: voluntary Difpofi- 
tions thai! a Terc^r, but the fame Privilege is given to an Inhibirer ; 
hay, ill fome Cafes* every perfonal Creditor may be faid to be preferable 
to a Tetter \ for the Terce being only a Right to theSubjeds in which 
the Husband died infeft, and the Wife having no Power td reftrain him 
in the Adminiftration during his Life, flie can quarrel no Alienation if 
it is not plainly fraudulent ; Whereas the Creditors arc entitled by Law 
to a prelent Adion. 

TheDecifioii obfetved by Sfotijwood and Hope is hot fully marked, 
has not been fdliowed, fuftains even a Comprifing without a Charge, 
and is expf efly condemned by my Lord Stair : The Cafe of the Cre- 
ditors of Hunter was but a mean one, and cannot make a Rule in fb 
general a Queftion ;* and that of the Crecfttors of Logie JV'tJheart was 
hot finally decided, for while a reclaiming Petition was in dependence, 
the Creditors tran{a<5ted Avith the Relidt. 

' Replied fdr the Creditors, That if the Claufe in the A61 1661 only 
doncerned the Regulation of Apprilcrs among thcmfelves, feveral Ab- 
furdities woiild follow j^ for Example, an Adjudication with a Charge 
is, by that Claule, preferable to a pofterior Adjudication without the 
Year upon which Infeftment had followed, and yet 'tis certain that the 
Infeftment would exclude the Terce ; and fb the Infefter would be pre- 
ferred to the Tercer,: and the Tercer to the firft Adjuifcer with tfie 
Chitge, and yet that Adjudger would be 'preferred to^e Adjudger 
Without Year and Day, tho^ infeft. xdo. An Adjudication cled with 
Infeftment is declared to have the (annie Effed as to all other Adjudica- 
tions led within Year and Day of it> as if it had been deduced for the 
feveral Sums contained in thefe Adjudications ; and yet, according to 
the Tercer*s Argument, . fiich Infeftment could only proted the Adjudi- 
cation on which it followifid/ stio. An Infeftment of. Annualrent po- 
fterior to all Adjudications within Year and Day of the firft cflfe(9tual 
one. With a Charge, would exclude the Terce ; and yet any of thefc 
Adjudications would be preferred to the Arinuakenter, who was prefer- 
able to the Tercef. The Rcafonwhy the Tercer excludes the lizard 
is this, that it is a neceflary legal Confequence of the Vaflars Marr 
riage, that his Rehd muft have a Terce; and fo the Superior's Confent 
to It is prelumed from his receiving a fFaniVaf^, who may marry. 

. Duplied for the Tercer, That.tW- the Law, in competition of Ap- 
prifers, has given an fiffed to ^ Chaige againft the Superior, yet it has 
hot confounded the Nature of Rights fo as to make a Charge have, in 
every relped, the Effeds of an Infeftment : Thus a Rehd has na 
Terce of Lan4s adjudged, though there hi a Charge againft the Supe- 
rior, uttlefs Infeftment' alio follow on it, b6Caufe a Charge is not equal 
to an Infeftment ; and fdr the lame Reafbh a Tercer fliould not be pre- 
judged by aii Adjudication with a Charges ; for it would be inconfiltent 
to find the Tercer prejudged by liich an Adjudication, becaufe a Charge 
is equivalent to an Infeftment ; and yet to find, that a Tercer has no 
Right to Lands adjudged, whete there was only a Charge on the. Adju- 
dication, becaufe a Charge is not .equivalent to an Infeftflient on fuch 
Adjudication. 


Court of SESSION. ^5^ 

N.B. hi this Cafe one of die Creditors had an Infeftment of Annual- 
rent anfwiring to the principal Sum Of looo /. Scofs. 

V 

The Lords\found, That the ReliEi had a Right to 

the Terce, or Third of the Lands w her em her 

for the Creditors, ^ Husband died infeft, from the Term of his ®^- 

3#!GrS«fen.6cl ceafe and in Time coming during her Lifetime^ 

H. vairymfii^ftn. T ^iffj the Burden of the Third-part of the An^ 

^ch?An&^. ^ J ^^a^rent of the principal Sum^ of 1000 I Scots fe^ 

cured by Infeftment ; and preferred her for the 
faid Terce to the haill other Creditors Adjudgers. 

Determined upon a Hearing in Prefence. 

^alrympU Clttk. 


MWa^i 


January %'i, 1715-. 
Thomas Fdirholm oi Piltony 

AGAINST 

Robert Marjoribanks Merchant in Edinburgh* 

THe Eftate of Grange being (eqneftrate at the Inftance of the Credi- 
tors, the Lords otSeffion appointed the lame to be let in Tack 
by publick Roup for a certain Number of Years. Sir Robert Miln^ 
Cornwall of Bonhard and Bailie Clerks upon the 4th of ^[iecembet 
KJ94, entred into Articles for taking the fordaid Eftate in Farm, of the 
following Tenor, That the faid Sir Robert Miln and Bonhard are 
to be two Thirds concerned in the whole Eftate of Grai^e, and the 
/aid George Clerk another Third ; and both the faid Parties appoint 
JDanid Hamilton to offer the length ^/ 11,000 Merks for the fame% 
and thereafter the faid George Clerk ix to come the length of 13,000 
Merks, and not to exceed^the fame. 

, There was a Toftfiript fubjoincd fo thefe Articles, dated the nth at 
.December, in thefe TermSj fFe allow Bdilie George Clerk to ex- 
ceed the fore faid Sum ^/ 13,000 Merks in xooo Merks more. 

Of the fame Date with the firft Agreement there w:as another Writ-^ 
ing entred into betwixt Bailie Clerk and y^A» Marjoribdnks Bailie of 
Edinburgh in thefe Terms, Whereas there is a Minute paft betwixt 
^Sir Robcit Mib, Bonhard and George Clerk, for theTack ofGnxvge's 
Eftate^ and that^ the faid George is to have a Third-part: There- 
fore I declare that I fl)all hold the half of hfs Thtrd-part ; and 
this is figned by him. And on the Back thereof it was writ thus. If 
you be ftraitned to bid more^ though you go to xooo Merks fttore, as. 
is contained within^ I ant content ; and this is alfb fubicribed. 

In the Month oi February 169^ George Clerk was preferred as the 
.higheft Ofierer at the Roup ; and die Tack being made out in his name« 
he gave Boiul for the Tack-duty, and Bailie marjoribanks became hi$ 
Cautioner. ' 
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In confeqttcnce of this Tack, Bailid Clerks with Confcnt of Bailie 
Marjoribanksy granted a Fa^ory to Daniel Hamilton for managing 
that Eftatc. 

Bailie Clerk having paid confidcrable Sums on account of the Loft 
Upon the Tack, and likewavs of the Itofolvcncy of Sir Robert Miln 
and Bonfpardy Mr. Fairhom^ as the Bailie's Afligny, infifted againfl 
the Defender, as reprefenting Bailie Marjoribanks his Father, for Pay- 
ment of one Half of the whole Lo(s (uftained by Clerk. 

It was pled in defence for Mr. Marjoribanks, That his Father not 
bfcing bound in the original •Copartnery with Sir Robert Mi In, Bon^ 
harasLad Bailie Clerk, he could not be liable any iatther rhan his H- 
mited Engagement with Bailie Clerk ; and as he could pnly have drawn 
a {Ixth Part of the Profit, or a Half of what belonged to Clerk, to he 
could only be liable for a fixth Part of the Lois ; which Defence he al- 
ledged was fouiided both in the Tenor of the Writs and Intention of 
Parties, and likeways (iipported by the Rule of Law, Soqus mei focii 
fneus focius non eft. As alfo by the 19, xi, ii and 23 Laws, ff.Pro 
focio. ^ui admit f it ur focius ei tantiim foetus eft qui admijit, fthr^- 
B^, cum enim focietas confenfu contrahatur, ficius mihi ejfe non po^ 
teft quern ego /bcium eJfe nolui ; quid ergo fift)Cius mens eum admifit 
ei ft>li ft)cius eft. ' 

to which it was anfwered for the Purfuer, imo. That it appeared 
plainly from die feveral Dates of the Artidbs betwixt Bailie Marjori^ 
banks and Bailie Clerk, and between him and the other Copartners, 
that it was one Society, and that Bailie Marjoribanks ceroiinly under- 
wood it fb himfelf, when he ccMicarred in granting a Faftory wkh Bailie 
Clerks and /igned InflrtKSions to the Fa<^or. tm, Suppofii^ that Bai- 
lie Clerk was ( ftriiStly ipeaking ) only Partner with Sir Robert and 
Bonhard, yet leeing he coAimunicated the. Minute of Copajrtnery to 
Mr. Marjoribanks, and apprifed him of the PeriEbns witn whom he 
was to deal, and ^^. Marjoribanks had acceded and taken a Share of 
BaiHe Clerks Intereft in the Copartnery, he muft necefiarily be fiibje^ 
to the Half of Ae Lodes that Clerk was liable to^anv manner of way, 
and equally anfwerable with Mr. Clerk for the Lofe arificg from the 
Failure of Sir Robert and Bonhard, that bouog Part of the Risk arifine 
firom Mi. Clerks Engagement in the Copartnery ; for Equity rcquirecu 
as well as the Nature of their Society^ that Bailie Marjoribanks, who 
was to have the Half of the Profit upon tl^e third Share, oi^bt to bear 
the Half of the Burdens th^ attended it. Profit and Lofi goins always 
in the fame proportion ; nor was it of any Monicnt, diat Bai&e Mar^ 
joribanks could draw no more than a fixth Part of the Profit ; for in 
this his Condition was equal with Bailie Clerk's ; and ieeing Clerk had 
become the principal Tackiman for the whole. Law could never inter- 
im, that he could draw lets Profit, or bear a greater Lofs dian tha( 
Partner who had undertaken to bear the Half of his Third 

« 

. It was replied for the Defender, That BaiKe Marjorihmtks having 
fobfcribed a leparate Minute with Bailie CUrky and upon the £ime Day 
that Clerk had entredinto his Agreement with the other Partners^ it 
fiiowed plainly, that Bailie Marjoribanks had induftrioufly avoided be- 
ing in Society with the other two. It was replied to die fecund. That 
this Tran(a6tion did properly confift of two leparate Contracts, which 
ihad in Law very diflferent Effedh ; the one a Contra(5b of Location, 

the 
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the other of Society. ^ As to the Society, Bailie Marjortbanks had no 
Concern in it ; for what he engaged to hold was plainly the Half of C/^rit's 
Third of the TACK, and confequently he was only liable for his 
Share of what Lofe arofe from that, but not for any Part of the Lofs 
which Bailie Clerk luftained through his being in Society .with Sir* Ro- 
bert Miln and Bonhard. 

The Lords founds That Bailie Marjoribanks was 
A&. ch. Artskjiu, ^ fio 'Partner with Sir Robert Miln and Bon- 

5?<f e^S C hwd ; and found, that Bailie Marjoribanks was 
Alt. ^A-GrahamkiJC onlj liable- for djixth 'Part of the Lofs of the 

tc Dun. tfria. J ^^^ Snfye^ of the Tack. 

Lord Newball Reporter. * Hall Clerk. 

7* ...»• ,»s » • ■ ■ . --■•-»■ ; J • 
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January x6, lyzj-. 
PTdliamPringley 

AGAXHST 

IhBor John Miirxay ^Cavens. 


» / 


IN i Compttition betwixt thde Parties, k wasob/eded agaiuft a Safine 
of an Atmndfent prodiiced for 0p$or Murray, That k was i»all» 
kk i^cA that it bore not Delivery of die proper Symbol, W of Earth 
and Stone. . " - 

- To Which it was aitlwered. That the Salme ipfueftion hid beencled 
x^i&t Pofieffion fbt abaV6 forty Years ; and thoi^ it menckneddieBe^ . 
Kvery ^f <fiardi aiid Stfine, ~ yet it was '^ to be in manner and con^ 
form to the Tlrece/tr which bore a Peinr Moneys and in iiich Ca^s 
the l>elber)r of the pro^ Symbol had always been prefiftned, particu< 
i^iyin that x>{ Sonteri/tU contra Somervile» x^d Martb 1631. 

- The Ldrds rebelled the Okje&iou. 

laid Newball ^t^iUi. J^4cken;sie Qeik, 


January xg, tyx^. 

Alexandei' Ragg Merchant in Aherdeeuy 

JIG A I M ST 

Ceofge Borbes arui Alexander Douglas Merchants there* 


TJ7llliam Hagg ( after he had contra^ed the Sicknds of which he 
^ died) made a Dii^ofition of his Heriiaue and heritable Effe£t$' m 
the be^iaidas, his Brodier in Law agid Nephew, which contained a full 

R X Powof 
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Pov/tt to theDifponeil^^ revoke, alter and inn9Vate athh fhdfurt, of 
to burden the Right with what Sums of Money hejhouldtbinkfit, with- 
out Con fent of the "Dijponees, Thereafter, and within a few Days of his 
Death, he granted two fcveral Rights of the lame Tenor, one in fa- 
vours of Alexander PorbeSy and the other of Margaret Ragg^ by 
which he bound and obliged him, hi^ Heu-s and Succeflbrs in his Lands 
and Heritages, to make Payment to them of xooo I., Scots equally be- 
tween dicm ; and there was a Claufe adjeded, whereby it was provided 
and declared, that in cafe his Heritage Jhould not amount tb th& 
Sum ofxoQO L Scots, that ^^e» Alexander Ragg and Marjory Forbes 
Jhould be holden and obliged^ each of them to accept of the juft and 
equal Half of the faid Heritage and heritable Effelfs, infullTay- 
ment and Safifatiion oftJjofe Bonds. 

Aleicahder Ragg, as apparent Heir to William^ infiftcd in a Re- . 
dudion of this Di^ofition upon the following Grounds : imo. That it 
was execute on Death-bed; to which it wasanfwered. That theGrancer 
had gone either to Kirk or Market unfupported, after figning the Dit 
pofuion; and in liipport of this Defence, the Decifions x6th February 
1669, 'Tarkillies againft Targillies% xSth June 1671, Lord Balme- 
rino j^ainftLady Gowperj ^^ the A& of Sederunt i6^%i were ad- 
' duced. Replied, That the Altctnative was no Qualificatioii of Convar 
le(cence in terms of Law, but the Defenders ought to aoaliiy and in- 
flrudt, that the Difboner had gone both to Kirk and market, becauie- 
tie Law of Death-bed being conluetudinary, the Rekvancy of this De- 
fence againft it inuft b^ detenoined from the Acceptation in which our 
LaWyeA liave; taken it, who have conftantly conjoined both Members 
in their Trtetifes and Pleadings ; and likeways from the Senfe of the 
Nation with r^ped: to this Queftion, which appears from the Decifions 
1624, 4y/&4izc; againfl Gray, aud 7th July 1^x9, Maxiuel ^iig^adnfi Fair- 
ly^ in which the Parties who endeavoured to validate a Difpofition, ne- 
ver reftod their Endeavours, by going to Kirk or Market^ but at-^ 
tempted*ro go to both. 

, ITie Lords found it Jufficient to fupprt the Right quarrelled^ 
that the ID^funei^ Gr^nter thereof went fo Kirk or Market, afi 
ter granting the fame \ but found it releijant for eliding the fame^ 
that the ^e fundi was fu^portjed, to ht frOven prout de jure. 

The Ptitltier nrfxt infifted upob tfeis Ciround of Redudtiofti ** TThat 
• * the Dilpofition, containing a Faculty to revoke, iimoVate and alter 
** at any time during the Granter^s Life, (Setiam in articulo mortis,'^ 
he had in purliiance of that Faculty altere d and annulled the fam e^ by 
granting the two Bonds above mentioned, ImceTtliereby the Subjedls in 
the Dilpofition were fully exhaiifted, which was a virtual Alteration 
thereof; and in effed: the Cafe came to be the fame, as iffTilliam ther 
Di^oner had by a fecond Di^ofition annulled t^xc fitfl, and of new diip 
poned in favbtirs ^6f the Perfbns to whom the Bonds were granted; in 
which Cafe the fifft Difpofitipn Wiould have fallen, and the fecond would 
have been reducible ex.cafite leiii\ as was found 23d January 1798^ 

Livingfion ^z}^ B ' _ 

tt was anfwered for the Defenders, That the granting of thefe Bonds 
was jio more than an Exercifc of the referVed' Fadikjr to burden ; and 
fince they were willing to pay the Sunis in the Bonds, they might re- 
tain the Heritage; anq it wasy«x tertii to.the Puriuer to fouqdontlfefe 
After-rights. The 


f • 
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I'be Lords repelled the Reafbn of RedudtioH 
Aft. 3«. GfAhAm fcn» 7 founded upon granting Bonds to Alexander Rag^ 

AUx. Slll^ i ^»^ Marjory Forbes, in ref^eEt the ^iJ^on^S 

were fat isjied to fay thefe Bonds. 

Lord Tolhck Reporter. Jufike Glcrk. 




Eodem 'Die, 

fohH fVhite o£Balio^ 



AGAINST > 

David Sibbald and 6w'erL 

B^//^ havii^ charged upon a Decreet of the Commiflary of St. An^ 
drews^ for Payment of a §um decerned for on account of a Scan^ 
dai^ the Decreet was lufpended upon the head of iniquity in the Juc^e; 
for repelling a jufl Defence, and impo£ng an exorbitant Fine. Balh 
ailedged. tnat if the Su^enfion fhouid be fiifbdned, it was in efied: to 
reduce the Commiflary's Decreet, which could only be competently 
doiie by the Cpmihidiaries of Edinburgh at the firfl; Inftance, agreeable 
to the Adb of Parliament 1609, and a Decifion x3d July 16x4. 

It was anfwered, . That the Ad: o{. Parliament as to that Point was 
in defoetude, and the Decinoii had not been followed for upwards of 
loo Veaf^. • ! 

• • • 

Aft. All*. Bay. 7 xjt,g Lords repelled the *Defeuce of the Cotkmiffariel 
Alt. j4. umr*». S ^EdinbuighV Jurifdmitd. 

Lord Cotvfer Reporter. 
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" February x, 171^. 

William Mackay ilerchant in Itroirnefi and Elizabeth Fmkf 
his Wife, 

.AOAlKSt 

. 

Thomas Robertf^h Mef chant there: 


R. Rohertfon being Debitor ,in a Bond for 3000 Merks t6 Wil- 
liam. Maowhirich and his Heirs, fecludiHg Ekeciitors ; John 
Macwhirichy JVilliattfs only Son, ^ai Heir ferved ih g^eneral to his 
Father, cha^e4 Robert fon ttc Debitor and took out a Captidn againil: 
him : But the Dett Seing iiifpended, John exeboited a Deed on Death- 
bed, in which he named the VmCnets, Elixa^eth Foitler bis Mother 
and William Mackay bar Husband Jiis Executors, * ' with Power to 
** pUifu(i for, uplift, difcharee, and otherwifc difpofe Of the haillD^ebts. 

• R r * - " ($e 
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^c. due to him the Time of his Deceaie, and particularly of the 

Debt due by the Suipender, and another Debt therein mentioned, to 

which Bonds he had Right, artd npon which he had ufcd Dil^ence ; 

and he appoint^ them, if needful, to confirm/* 

Mr. Mackay and his Wife having confirmed, they infilled for dif 
cuffing the Sulpenfion. 

It was objeded for the Suipender, That the Purluers, as Ekecutors 
confirmed on a Tcftamenjt, had no iuflicient a<^ive Tide, 1^ Beml 
charged upon being heritable by Deftination, 

It wa9 aniwered for the Purliiers in general. That fince there was no 
Compearance for the Heir, it wasyW tertii to the Defender, and that 
they were willing to give him lufficieht Seafrity againft any Claim from 
the Heir: But;, \mo, they contended. That a Charge upon a Bond, fe* 
eluding Executors, by the original Creditor, woiSd make the Bond 
moveable; He having riiereby luificiently declared his Intention to 
railc his Money from the Debitor, as in the Cife of a Bond bearing a 
Claule of Infeftment : Ip lupport of this a Decifion in terminis was 
adduced, obferved by Newton ift March 1683. ^.^k?. The Charge in 
the prdent Cafe was not given by the original Crediror, but by his 
Heir, -to whole Executors the original Creditor could have no Yi^w, 
his i5cftifl[ation being fuHy latisfied by the Heir's once exifting ; and o^ 
this Gpihiob the Lord Tjirleton and Sir jfames Stewaf^t feem to be : 
Ai|d the Eicfcutors bf aiiAmgny. would no doubt have Right to a 
Bfond feduding Executors, tlio^n they wbuld not to a Bond bearing a 
Claufe of liitHftmtot; WlifefeAti no Cfeki^e had foUoWed. 3//V, The 
Defed bjr tvhich tjiis Sfond tWs cdnveyed, thotEh it wais of a teftamen- 
titj Nature, yet it contiafhed kn Affigitation, by the tl'ctfds purfue^ 
uplift y difcharge, &c. which were moft properly applicablfe to ah At 
fignation ; a|id the Granter mtift have had this ia his Viow, becaule he 
leem'd to m^e a Doubt, if there was^ any Necelfity of CoQfirmatkxn. 

Replied for the Suipender, xmo, - That thefe Vas a great Difference 
betwixt Sums that are only declared to be .herifiible by the Niture of 
the Security ; and thefe that are fo by Deflination, a Charge in the lafl: 
Cafe may indeed Ihow that the Creditor wants to have his Money bet- 
ter fecured in the lame Terms, but it never will import ah Alteration of 
his former Deftination. As to the Decifion from Newton^ it is con- 
tradiiacd by the.Opinioh^f our Lawyers, and thesCoiuie of Decifions 
for thefe tlvrty Years paft have gone againft it. xdo. That the Defti- 
ndtipn was not to the Creditors Heir fimply , -btit to his Heirs ^ fe^ 
tluding Executors^ and, while unaltered, muft for ever defcendiom 
one Heir to another of the original Creditor, the lame as it was at firft 
in his Perlbn : A Charge by any of his Heirs nowife inferring an Alte- 
ration (Jf the firfl Deftinati6h, more than if it had bee|i given by him- 
felf; as in the Cafe of an Inftitute or Subftitute in a Bond, who has o* 
khers fuhftituted^to him, fcut fo as he may alter the Subllimtidn at his 
plcalure, if he fhould charge upon the Bbnd, it would not make the 
■SAm gb to his Executors, or alter the Subftftution. ^irleton and Sir 
James Stewdrt only givb their Opinions in the Cafe where there was 
lio Provifibn concerning the Succeflion of tfie Aperifon upon whom the 
:Bond wais^ in the laft place to <levolve; and the kealbn why a Bond 
(feciuding fixecutbrs Would go to the Afligny's Executors is, becaufe 
,rhc firft Dieftfnation is thereby altclred, and contains no Deftination of 

• the 
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ttic Sticceflioh of tBe Affigny, whofe Executors af e hot therefore fe- 
duded. It wa^ replied, 3 th, .That no heritable Subje*3:s can be con- 
veyed by Teftdmeiit, or aiiy Deed of a teftamentary Nature^ mucH 
i^ on Death-bed; neither is there aiiy proper Affignation to this Sub- 
jed: : The Purfuers are mmed in the Writ BxecUpors and univen/kl 
Legafnrs^ dnd no common Ckufe of Stile can alter the Nature of th^ 
\Vrit ; and for that Rcafbh the Purfocrs have confilrmed the Subjecfl: ai 
inoiteable. 

* ^SrlSi ft J^i fhe Urii JUfiuiHitd tht Ohjeeiiom * 

Ahi Pit. Grant. J ^ ^ > 

JupceCktk. 
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« 

Atexandetr Logte Latid-waitei: iii Merdeeriy 

AdAlNit 

William Gordon Cp^fe^*r, imd9theri Officers of this Cufiomi 
therCi 

THe (>f&:ets bf the C^oiWiS at t^e Poi^ ol'^^^r^^^ dntred ihio ^ 
Contrail, touching the Communication of Seizures made by any 
one of tfaeiii to the wltole; in Whicfar, ^tnbcgft other Things, it was 
provided^ Tiu^ the Si^cietf flyould C9ntinuer fa long as tbejf or any 
of them continued Jm Office at thdi Tort^ THAT IS TO SATi 
uftm the ^espb or Removdl of any oni or more of them^ the Con- 
cert wai not to break vp^ but ftand go&d anwigji the reft, for their 
full rejpe Stive Shares of the Trofits^ and Proportion of the Lofs 
or Charges : But the Succeffbr or Succeffors offuch as jhould drop 
were not to be ddmitted thereinio^ without the expfefi Confent of 
the Majority remaining in O^ce. 

After tte Society had continued fbif (bind time, the Defenders^ who 
wet e a M^ority, tefiled, and made dfifc and lawfiii Intimatioh of their 
teiiouncing ana departing therefirom : « tJpon which Mr. Logie infiftcd . 
in an Adion, for obliging them to oblerve the Contra^ atia remain iii 
Society, npon the following Ground ; That a Contradlt of Society cn- 
ttred into fot Life, or any fliortet though indefinite 'Time, cotild iiot be 
revoked ot departed from at the plealure of Patties^ if the contrary was 
e5cprefly covenanted : And it the prefent Cafe it wis agreed, that they 
fhould remain in Society as long as any of them continued in Office at 
that Port ; fb that though a IWUjority ifaodd have been removed, yet 
the Society Was to fubfift amongtt the reft : And the only Power grant- 
ed to the Majority, in relation to the fundamental Confiitution, was as 
to «he Admilfioii of Succeflbrs to foch as: fhould drop ; w4 therefore it 
could not be further extended, becaufe Cafus omijfus, pro cbnfultb 0- 
mijfo habendus. 

It was anfwered, That thoi^h by the Cofttraft the Society ^Vas coii- 
llitute for ib long a Time as the Socis iboiild remain in their Office at 
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that Port, yet fince there was no exprels OSl^tion on them that they, 
iftioi^d not renounce^ the common and known Rules of Society mud 
take place which favour natural Liberty, ^ nemo invitus tenetur ma- 
nere in jocietate ; and as the Majority had a Power to continue the 
Society, or rather conftitute a new one, they certainly could a<a in 
Matters confequential and ^eeable to the Nature of Societies, namely, 
to terminate the fame at their Pleafiire. 

^he Lorks found. That the major part of the Socii 

^ might tlrffoiye the Society, and that the fame did 

• -J "become "void after the ^ate of the Intimation of 

Alt. wM.^lnt?' s ^^^ ^ijfolution thereof in rejpe£f there was no 

Obligation in the ContraH to continue in the So* 
ciety, and not to renounce the fame. 

' " > 

Lord Milton Reporter. Juftice Clerk. 


- ^^^^aL^ - ? ^ L. n. 


February 3, 17x5'- 


fhomas FakhoJm of Pfltdn, 

\ '.AOAINST 

George Livingfton One of the Under^krks of Seffion* 

* m 

t . 

^Ames, Riddel of Kinglafs, with Gonfent of Sir James CbckburHj 
J Sir Robert Miln and Walter Riddel, three of his Creditors, fet a 
Tack to Dr. Livingfton^ in the Year i68x, of the Lands aS Kinglafs^ 
Coals, Coal-heughs, Salt-pans, ®f. to continue for feven Years, for 
payment of a certain Tack-duty to his Creditors, by the Proportions 
contained in the Tack, • 

The DodJror died the Year following, , but his Widow continued to 
poflefe in virmc of the Tack till the Expiry thereof, and for one Year 
longer by a tacite Relocation. 

Sir James Coekburn and Sir Robert Miln's Debts being affigned to 
Mr. Fair ho Im^ he purlued George Livingfton as reprcfentiog nis Fa- 
ther the Dodtor, to account for and pay thefe Tack-duties. 

The Defences oiSered for Mr. Livingfton were, imo. That the Put- 
ftier had no Title-to infift, becaufe the Debts affigned to him were paid, 
out of the Price of the Eftate of Kinglafs. %m. That the Mails and 
Duties purlued for were prefcribed by the 9th A£l^ Parliament 1669* 

It was anfwcred to the ift. That nothing was more ordinary than in 
a Ranking to oblige a Creditor whofc Debt affedled two diffferent Sub- 
jtOis to ailign his Debt, uj)on his being preferred on one of them, that 
fb the poftponed Creditors might carry a Right to the other Subjed. 

To the %d it was anfwered, imo. That the Prefcription Only regard- 
ed and was in favours of poor Tenants who had no Tacks, at leaft it 
did not relate to Tackfiiien of a whole Eftate ; for in the Cafe of 
Murray againfb Trotter, 9th of September 1709, the Lords found, 
•* That the k£k, of Parliament did not extend to the Cafe of a Tackfi 
*^ man of a whole Liferent/' 'tdo. That there was Interruption, in fb 

far 
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as CBiJholm of Huirholfe, during the Cttitency of Dr. Ltvtng^ 
fton's Tack, obtained a Decreet of Mails and Duties againft Mrs. Li- 
vingfton ; of which Decireet a Sulpenfion was obtained upon a Multi- 
ply-poinding JnHtf M87, in which Walter RiddeH Ihtereft was pro- 
duced, but.the Competition taever was difcufled. 

It was rephed, as to the Point of Prefcription, That the Ad of ^^ft 
liament was general, and ena<aed, " That Tenants not being pur&ed 
within Ave Years aftdr their Removal, the Mails and Duties fhould 
prefcribc ; " and from this Ad there was no Exception, uiilds the 
Tenants ackiipwledge what they owef by a Q>eeia) . Wjit under their 
Hands ; which plainly tnuft be a particular Writ conftituting the Rents, 
diftina from the Tack-duty, which only fhows the Tack-duty, but 
not what may be owing of it by the Tenants. As to the Decifion quo- 
ted, it was aniwered. That thefcv tl\ough the R%ht' tvas conceived in 
Form of a Tack, yet the Nature of the Right was the turning • a Life- 
tent into an Obl^ation for an Annuity. Ahd as to the Interruption; 
Mr, Livingfton anfwered. That any Interniption at Hair hop fi in- 
fiance was during the Currency of the Tack before the Prefcfiption be- ' 
gun to run; and Mr. Uvingfton being reponed ^aihft hi* Decreet,' 
the Matter landed in a Competition not wakened wiuiin five Years. 


The Lords fuft^ined tha Turfuer's Title, hut 
A&. H. Daily mpi* fen. ? found that the Adt tf/ Parliament 1669 did tak^ 

^ ^ ^tace in this Cafe. : 

^Tall Ckik. 
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Ebdem 2)/>. 
. - • • » * * * "' 

PP^ilUam Hutton and the Creditors of Thomas White ^ 

A G A I il S T 

James Gf ay Writer to the Signeti • 

THomas White elder dilponcd to his. Son in his. ContraiSt of Marri^ 
certain Lands and Tenements, with the Burden of his Son's paying 
to Elisnabeth White his eldeft Daughter of the firft Marriage 3000 
Merisji and this Burden was repeated in the Procuratory of Refigna- 
tion and Precept of Safiiie upon which thS Sod \^?as infeft. The 3000 
Merks were affigned by theDa\%hter; and the Creditors of the Affigny 
having adjudged, they craved Preference to the Creditors of the Son, 
upon this Ground, That the Burden was real^ not only by the Con- 
ception of the Claufe^ but from its being repeated in the Procurator^ 
and Precept, upon which the Son's Infeftment was taken. 

It was aniwered. That thfe Claufe beihg only with the burden of i^ay- 
ment, it could have no ftronger Efiedfc, than if the Son, by the quality 
of the Right, had obliged hiriilelf to pay ; and therefore though it was 
infert in the iProcuratory and Precept, yet it was no real Burden, 

• T^he Lords founds That the Obligation on Tho- 
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Aft. ». D4iryt>»ti' f^'l mas White jfounger to pay 3000 Merks to hit 
Alt. ch. Binmni. S lifter BUzabcth was only ferjbnal. 


Lord Culleti Reporter. 


Mackenzie Cleili, 


February 4, i/xjr. 

The Childreri of Captain Matthev) Campbell and their Tu- 
tors, 

A O A I K S T 

John.Campbell^/Shawncld ymnger^ 

) 

TpHc fiid 3^^*i!r Cam^ell, by his Miffive to the Captain Wrote^ 
-■* * ' That whereas on his Account the laid Captain had given Mr^ 
'' Leckie a Reteafe ^from Prifbn for three Months, he obli^d himlelf^ 
•* within the laid jime, to deliver him in the Tolbooth of Edinhurgb^. 
*^ or pay the Stun dne to the Captain by Leckie'' The Defender hav- 
ing faflzied to perform in terms of his Letter, the Captain's Children, 
as having Right from their Father, putftied john Camfbell for Pay- 
ment of ijhe Debt. 

It was objected to the Writ, That it was of the Nature of a Bond of 
Prelen^atfoo, ^d being neither holograph nor iigned before Witnedes^ 
iivas null and improbative in Law. 

Anfwered, That it was rather of the Nature of a Miffive or promit 
(bry Note, which did not require any l^al Solemnities, a^id that miA 
five Letters were probative, tho^ not holograph. 

The Lords fufiained the Objedtkn again fi the Mif- 
Aft. Hm. toflif. > fiucy but fufiained a "Promife in the terms of the 
M^Dainmti!^^^^^ \ Mijflve relevant by the "Defender's Oath. 

Loird Cow^er Reporter, 


iMMfeHlMdte*! 


February lo, ^^^^. 


Roderick Maeleed of CaSolL 

AOAIHST 

George Mackenzie of Inchcoulter. 

'T^He Earl otCromarfy, with a view to the more eafy' PayiB«it of 
•■• his Debts, in January 1 718 let a Tack of his Lands an<i Baro- 
tdes oi Stratbpeffer^ Aird and others, to JEneas Macleod of Cad- 
boll and the Defender conjundly and feverally, for the ^>ace of nine 
Years, commencing from Whitfunday 1718, for a certain Tack-duty 
payable for the Ciopt 17x8 at Qandkmss 172^7, and (b £)tth yearly 

during 
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during their Pcrfleffion : The Tack contained this Provifion, That in 
cafe of the ^eveafe of either of the faid Tackfmen^ the Tack was 
to fubjiji in the fPerfon of the Surviver^ the Tarty deceajing being 
cnly liable for fuch Tears of the Tack- duty as Jhould be run during 
his Life y and if both the Tuckfmen jhould die within the Tears of 
the Tacky the fame was to ex fire and become void. 
. Cadboll died, xoth December 17 19, and Inchcoulter took upon him 
to intromit with and dilpofe of the Vi(fhial of Crop 1719, upon which 
CadbolH Son and Executor pudyed Inchcoulter to account for the 
Profits of the Crop 17 19, his Father having fiirviv^d both the Jegal 
Terms of that Year, which relates the Interefts of temporary Rights 
ceafmg by Death, .as was fomid in the Cafe betwixt 2>(?f^^r a Liferent- 
xix and Rocheadzn Executrix, ixth January i6%i. 

It was anfwered for Inchcoulter, That Cadboll having died before 
the Term of Payment of the Tack-duty, visi. Candlemas 172/I, for 
Crop 17 19, as well as the Term of Payment of the Tenants Rents> 
which being moftly Vidhial, were only payable between Tule and 
Candlemas 1720, his Representatives could have no Share or Intereft 
in the Rents of the Crop 17 19, elpecially feeing Inchcoulter had all 
the Trouble of receiving and felling the VitJhial ; and as to the Cafe be- 
tween a Liferenter and Executor, it was very different from the prefenc 
between two Tackfinen, 

The Lords founds That Cadboll having furvived 
Martinmas 1719, the legal Term for Payment of 
Aa "iA Graham fen 1 '^^ Rents by the Tenants, he was liable for his 
•Alt.' ^'.:eU,9$. S Share of the Tack-duty that Tear ; and there- 
fire foitnd the defender liable for the half of 
the Trofits for that Tear. 

Lord Culkn Reporter. Mackenzie Q\i^^^ 


February ii, 1715', 


The Dutchefs of Buccleughy 

AGAINST 

John Douall Wr'tter in Edinburgh* 

« 

Tjnilliam Innes was appointed Fadlor on the Eftate of Dalkeith by 
^ the Dutchefs of Buccleugh : Thereafter her Grace, having pur- 
chafed the Feu-duties of Inveresk and Mujleburgh^ granted another 
Fadory to the faid William Innes for managing that Subjed:, and John 
douall became Cautioner for him in that laft Fa6l:ory. ' 

Mr. Innes accordingly made Payment from time to time both of the 
Rents of the Eftate of Dalkeith and Inveresk^ and took Receipts 
from her Grace's Receiver indefinitely ; and at clearing of Accompts in 
the Year 17 17, thefe indefinite Receipts were afcribed proportionally 
to the Intromiffions with the Eftate of iDalkeitb and Inveresk, and he 

was thereupon difehaj^ed. . * 
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Mr. Innes contmued his lacromidions with both the Eftatts, made 
his Payments, and took Receipts in the fame manner as fbrmerly ; and 
in the Year 17x3 there was an Accompt fitted, wherein all the indefi* 
nite Payments were a&rAed to the Fa<!lor's Intromiifions with the E* 
ftat^ of 7)alAeith^ and there remained a Balance doe by Mr. Innes, bj 
virtue of his Introtaiifions wkh the Feu*dutics of Inveresk and Mnfle- 
burgh for the Year 171% and downwards, extending to the Sum of 
984 /. Sterling. 

Mr. T>ouM as Cautioner being chaiscd for this Sum, fbipended op- 
on the following Grouad, That die inckfinite Payments made by the 
f^adror mod be tmderftopd to be made proportipnally out of boiii thfr 
Eilates, and that her Grate's Oomtniflioners could not wvrantably nap^ 
ply the whole Payments to the Fader's httramiifians widi the Eibite 
of Dalkeith J eff^cially Ikice in former Accountings thofe indefinite 
Payments were apphed to the Fador's Intronuffions with both . E- 
ftates. . ^ 

It Ivas anfwercd for the -Chdiger, That in the Ymt r7X3 riie Appli^ 
cation of the indeftnitc Payn^ents was made particularly to the JRcntg 
of the Lordfhip of l^nlkeith}a^ mutual Coment, therefore, according 
to the Principles of Law, the Fador cocdd isot thereafter return £0 
plead upon the indefinite Payments arftcr tlte fame was renounced by m 
particular Application ; and the Cautioner nrafl be in the fame Cafe 
with the Fador, his Bond being only of the Nature of an.acceflbry 
''Obligacion, whidh Awift be itgulated by die Princijile to which it ac- 
cedes, confequentty die Sc^iender can be in no better Cafe than the 
t^riaclpal. xdo, Holi^eyer a Debitor, in good CiDcumftances, mayhap- 
ply indefinite Payi^ents to any ont cif two Sums due by bini, yet 
'k is otherwife whta he becomes infofvent ; and that this was Lord 
Stair^s Opinion, tit. 18. iih. i. tf s* who cites a l^ecijiony 13th Fe-^ 
brunry 1680, Macreith againft Campbell. 

^o which it was replied for the Sdpender, imo, "That it was need* 
leis to dilpute the general Point, whether Cautioners in every Cafe are 
to be bound by the Deeds of theTrincipal: It was the lame thing to 
the Principal, in the prefent Cafe, whetner the Balance did arife by his 
Intfomiflions with the "Eftate of Dalkeith or that of Inveresk, he 
would not have been a ShiUii^ richer • or poorer, ^whatever way they 
were ftatcd : But if was far dtllerWife With r^aid to the Suipender, who 
was Cautioner only for the Intromiflions out of the Eftate oi Inver- 
esk ; and therefore the Fador could not, in prejudice of thp Cautioner, 
« alter the former Rtile -of ^Codtiting, which Appaficfg there had been no 
former Accompts fitted eftablilhing the Method, was the legal Rule. 
As Matters th>od widi re^iciA to the inddniite Payments, rhc Eade^r 
was eqioUy Debitor as to both the Eftaces, the^Fimd of ^tfae. Payments 
'Which he made was drawn from tlie onfe^ wdl as the other rVK^hon 
he made thefe Paymdits betook die Receipts to account; and ifo^^o- 
^ fing thajt there h^ bebn no Acconopt made, -but that Mr. lanes^s jle- 
tprefentratives and Cautioners had been to :imike ihinn itp, the Chaigers 
K!auid not difpute butduttheAccomptbehoved'tiii)e:ma(kiip,inq)utii]g . 
the indefinite Payments to die Intromiiiions 'cut bfcboch ifaeiEftstts. 
'From all which it was evident, that there was* he»by. a jns^uafitum 
to die Cautioner, which tio voluntary Deed idfitb&^aiS^'s could de- 
prive him of 

To 
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To the xdit ivas replied, That neither the ^ecifion nor the Lord 
Stair have any where faid^ that after a Debitor becomes bankrapt the 
Creditor has the Application of any Payment made by him : After a 
Paity is become bankrupt he can aA nothing of himfelf by his yoluu^ 
tary Deed, but the Law muft z(k for himi and apply the Deeds ac- 
eoiding to4:he State they were in before his Bankruptcy; and ib the 
Lords determined in Macreith's Cafe above cited, thai: the voluntary 
Applicadoa of an indefinite Receipt by the Debitor after he became* 
baniuupt ci^ic to be ific afide : And therefore the Accompts fitted iq 
the Year 17x3, wherrf>y the Fa(Stor inverted the natural Order of the 
ilp^dication of the iodefiatte Payments, oi^ht not to be regarded ; and 
the JPayments by the Fa<Si:or being m^de with his Intromiffions widi 
\mh the £ftates. fiich indefinite Payments oueht to he aicribed to bot^ 
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jffo*. Hiiy & €h. ArtskheJ 

ior the Ihitchefs* > 

4Au ^M. Graham &n. ^ 


The Lords found the indefinite Receipts of^ay^ 
ment made to the Receivers ought to he af^ 
filed prof ortionally^ and that Mr. Innes could 
not, %y counting with the Commiffioners in 4^ 
ny other manner^ f^y^dge the Cautioners. 
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yohft Greig jourfleyman Wright in EittdmM^ 


AGAINST 


the Ma^firates ^/ti^^^pgton. 

y)i&)i-Gm^ being fined by the Magiftrates of Haddington for an ir-» 
J regular Marriage with Elizabeth Calderwood a Buigels of that 
fiwgh, 4)e ra&d Hedudion of the Decreet, imd concluded Repetition 
of me Fine and Damages, with Expences, upon the foMowing Grounds : 
jmOy Tharhe W5as not iubjedt to their Jurifiiidion, and was only acci- 
dentally at Haddington vifiting his Wile's Relations, xdo. That they 
«^ed a ^ D^enc» of rM ^'ii/ilO(iJ?tf , Jie havi»2 been fined by tic 
Juftices of Peace of Midlothian \ and upon both t£efe Grqunds he con- 
tended, that they had committed Iniquity, and were jguilty of manifeft 
Injuftice and Oppreffion. 

It was pled for fhe Magiftrates, Tiat thoi^h the Decreets of infe- 
rior Judges may be reduced, yet it wias unprecedented .to make fiich 
Judges liable ^in Penalties for any Miftakcs wnich they might have com- 
mitted . in pronouncing Aeir Smtences ; but particularly, the Defences 
pled were jiflftly x)ver-ruled : For, as to the prj^, 4ht Crime was incho- 
ate in Haddington, ftom whence Gf^eig had<leduc6d and carried otf* the 
fkid Calderwood. And ^farther it was pled,- ThMuSi res invenitur 
is a Forum in Crimes ; and by the KSt i6^s, .^ ordinary Ju^es have 
a Power of xrdgndfcing, if 4:hey can cite or apprehend the ^J^irty ; for 
it frovides, that AShion and EMc^tMnfi>allf0fs, jeiPher^ the In- 
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fiance of the Tar ties concerned, or of the Trocurator-fi/cals of the 
JurifdiB'tons where they Jhall happen to be queftioned. 

To ihtfecond Defence it was anJwered, Tnat the Jufticcs of Peace 
had no Power to fine for irriegular Marriages, for no liich Power was 
contained in their original Inftrui^ions, not lodged in them by any fiib- 
fequcnt Law, and they were not a Court which had an ordinary Jurif^ 
did:ion, but were only Commiflioners appointed for certain Purpofes, 
which appeared plain from the ji£fs 1617, id6i, and thtjiSi 168 j was 
repealed by the 28th A£f 1690: And befides> by the 8th ji(i KS17, 
•* the Juftices were not to proceed to cite Parties, till 15: Days after 
** committing the Fadls for which they were convidled, and that the 
** ordinary Magiftrates had negleded to exercile their Right all that 
** Time." And in the prefcnt Cafe, the MagUlratcs pronounced Sen- 
tence within the if Days. 

It was replied. That inferior Judges were not at freedom to opprefi 
the Li^es, by repelling obvious and plain Defences, but were punifli- 
able for luch oppreffive Sentences, by 45rth Ait^ James I. 76th ASf^ 
§ 14. James II. ASi x^th James III. i$c. And as to the particular 
Anfwers it was replied. That what the M^iftrates had fined Greig 
for,, was not properly a Crime, but fimply a Tranigreflion of Order, 
for. which the Tranlgrcflor was only liable to a civil Fine, and the Mar- 
riage was celebrated at Edinburgh ; That the Magiftrates of Hadding- 
ton were not proper Judges of the Powers of the Jufticcs of Peace, and 
that the ixth Aa 1^95:, gives the Juftices a Power to judge of Que- 
ftions of this Nature, becaufe the Execution of that Ait is committed 
to filch Minifters of the Ljiw, who were by the xxd A6t 1693 ordered 
to aflift in fettli]^ the Quiet of the Church, which extends ta all Oifi'- 
cers of ^uftice. 

The Lords fuftained the Reafons of Redudiion a- 
Aet. H. Dairy mph. 7 > gainfi the "Decreet of the Magtfirates ofHzAr- 

Mu R^. Crasgte. S^ eOSi^OXi, but rcfufcd ExfCnCCS/ 

Murray Clerk. 
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' February 13, 17x5'. 

Jeaft Lothian Relift of Ludwkk Calkndary add Gr'tzel CaU 
lendar her Daughter, 

against' 
James Willyfon Merchant in Glafgow. 

TPHe Irtitancies in the Tailzie of the Eftate oiDorater being incur- 
* red, afad declared againft Ludovick Qallendar (as obierved xjrth 
June 17% j^) inr the ranking of his Creditors, there was produced a Bond 
granted by him for 600 Merks of Annuity to his Wife, and 8000 /. 
IScotsxo his Daughter. 

Mr. Willy foUy who had prevailed in the Declarator, objeded to the 
Bond, as being granted not only fiibiequent to the Deeds inferring the 
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irritancy, but after executing a libeUed Summons of Declsarator and ft 
Pleading before the Ordinary. 

It. was angered for the Wife arid Dat^hter, That by the TertOf of^ 
the Tailzie, there was exprefe Power given to the faid Ludovick, t6 
provide his Wife and Children with foitable Pr ovifions out of the Eflate \ 
which Power could tabt be taken from him without a Sentence. 

Replied for Willy fan. That the Faculty to provide foppofe^d the Sub^ 
fiftancc of the Hcir^s Right ; but after forfaulting of that by the Coti- 
travcntion, hi? pofterior Deeds could be of no Efled! ; and it appeared 
that this rauft have been the Meaning of the Tailzier, in h fir as by 
the Tailzie, not only the Contrateficr*s own Right is irritate, but that 
of the Defcendaiits of his Body; and if Would b6 abfurd/ that the Con-^ 
travener fliould have tt in his Power to bring in thefe very DefcendantS| 
to carry ofFby their Provifions the Subjects from whi(;h they were ex- 
cluded by the Contravention. 

Duplied for Mrs. Crf^^^^^r and hef Daughter, That the Caufe tt 
granting the Bond was aitferior to the contratfting of the D^ts which 
fed irritate Ludovick's Right ; and the fame Writ which gave Willy ^ 
fbn a Title to quatrel thefe Provifions/ authorized C alien adr to make 
fhaa. 

The Lords found i That the Heir of Entatl Coutd 
not quarrel rational ^TrQviJions to the Wife 
and Children made before pronouncing the In-' 
terkcutor in the ^eclarator% 

^ ^ ilalJcietk. 
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[February i6r I7^^ 
Alescajider Cun of Wefierhelmfdahy 

AG A I M S T 

John Sutherland of. Little-TorbolL 

BY Contradt qf Marrkqge bexwiit^o^ld (run and Margaret Su- 
therland, Daughter to John Sutherland of Little-Torboll, thertf 
Was ftjpulared looo /. Stots of Tocher, co be paid to the ^id Donald 
Qnn by the (aid John Sutherloind as Priitdpi and jilexMtder his 
Bf othet as CauQQDer. 

^ouaU affigned this Claim to Aletcander zadWiiliain SwtherUtmdi 
Softs df the principal Debitor, equal^ between them; wid they at the 
{saiA cime graatedi a Bood xo^onaU for £be Ittu^ Smst to ht paid /r^ 
rata. - . 

Alexander Gun Son to Donald, as Heir to his Fothef , ittought an 
A^ion i^aiiift John Sutherland i^ovi oiTorboM^ for payment of the 
iaid Sum, as reprefenting John Sutherland his Griudfather, Debitor 
in the Contrad of Marriage^ and the inid: jdlexader his JFatfier, and 
William his Uncle, Debitors irf the Bond, all upon the paflive Titles. 

The Defender acknowledged, that he rep*efoited his Uncle /S^/7/i^«?, 
who was Dd)itor in the Half of the :Sum in the Bond, but denied hi« 

U a reprefent.. 
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reprcfenting his Father Alexander ; and as to John his Grandfiithef 
wtiOto he did reprcfent, his Defence was, that he was only Debitor by 
the Contrail of Marriage^ to which the Purfucr had now no Right, his 
Father having been denuded of it by the Aflignation in favours of Ale^ 
xandtr and fVilliam Sutherlands. 

it was anfwered. That the Defended could not found on the Afligna^ 
tion, . in fo far as concerned his Father's Right to the one Half of the 
Sum in the Contradt, without iubjediing hmifelf'to the paflive Titles as 
reprefcnting his Father ; for that would be to lay hold of and plead up- 
on a Right granted to his Father whom he refilled to reprdeat ; and 
bcfides, the Caufe of the Aflignation was the granting of the Bond : So 
that the reAgeJia was in effed: a mutual Contrad; and the Defender 
could not take the Benefit of one Part of it without performing the o- 
thcr. , 

Replied for the Defender, That the Aflignation being both to his 
Father and Uncle, the laft of whom he reprdented, he might plead on 
that Paper bccaulc of his Uncle's Intereft in it, without reprefenting his 
Father : That by the AflTignation the Purfiier's Father was denuded of 
all Right to the Contrad: of Marriage, which muft ftand good ; and it 
could be of no Import, in point of Right, whether the new Obligation 
became in all its Parts cflcaual or.not; and no R^eis was competent 
to the Cedent. 

The Lords found. That it was not competent to 
Aft ^Ar^h Stewart *un \ ^^^ defender to prof one oh the AJfignation 
Aiu AUxlnly/ ^ S ^^^nt^^ to his Father, without acknowledg- 
ing the pajjlve Titles. 

_LQid Qullen Reporter. ^alrymple 
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Fthritaty 16, 1715', . 

James Lefliey 

■ 

AGAINST 

S'tt James Nicolfon. 

MR. Lefiie^ as Indoriee to a Bill drawn by one Fachney upon and 
accepted by Sir James's Lady before their Marriage payable tteee 
Years after Date, chained for Payment; which was liiipended upoa 
one Ground, finally determined i8tIvof December 1714; and now it 
was infifted, imo. That the Writ was not probative, as not having 
Writer's Name nor Witnefles, and could not be confidered as a Bill, 
being fo far remote from the Nature and Defign of Bills, that the Term 
of Payment was not till three Years after its Date, ^do^ Even foppofc 
it were probative, yet it fhould have none of the extraprdinary Privi- 
leges of Bills ; and therefore Compenlation upon a Debt due by Lef 
lie's Author, who was the original Creditor in the Bill, ihould be fii- 
ftained. 

It was anlwered for the Charger, That the Writ chained on was in 
the exa(% Form of a BiU ; and it could be no Objection to it, that the 

Term 
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Term of Payment was at a diftant Day, for .that was relate by A^ 
greement of Parties, and not limited by any Law to a particular Time. 

The. Lords founds That the Jbill, bein^ only pay- 
able three Tears after T^ate^ did not enjo^ 
Pat, Littk for Sir James. \ ffje extraordinafy Privileges of h Bill of 
Alt. ch. & 3#. Erskine. / Exchange^ but was only to be confidered ai 

an ordinary i)ebi. 
Lord Grange Reporter. Jufiite Clerk. 


James flatibarton. Writer in Ed'mhurghy 

m 

AGAINST 

William Ker, ^c. and the Earl of March* 

IN a Procels, at Mr. Haliburton's Inrtance, againft the Debltoi« m 
c^tain Bills which had been indorfed to him by Sir George Weif^ 
Compearance was mad^ for the Earl of March y who craved to be pre- 
ferred to the Sums in the Bills upon the following Ground, That Sir 
George being his Fador, had taken thefe Bills in his own Name, tho' 
in truth they were for Debts owing to the Earl ; and Sir George not 
having made up his Accompts^ if the Earl would be preferred to him 
in a Competition for the Contetits of the Bills, he muft likewife be pre- 
ferred to the Purluer, bccaufc he being Sir George's Doer and Agent, 
the Tndor&tions muft be preiumed gratuitous, and that he was in the 
Knowledge of the Bills being granted for Debts owittg to the Earl. 
±dOy & Je-paratim, That the Indorfadons can be of no EffeA, becaufe! 
the Bills, bearing Annnalrent and Penalty, could not hive the Privilege 
of ordinary Bills being out of the common Stile, and therefore not 
tranfiniflable by Indori&tion, but were only imperfeA Securities for 
Sums due to die Earl ; and though it might be contended that they 
were not fo much as probative, yet fince the Earl was perlwaded that 
they belonged to him, it was not his Bufin^ to plead tnat Points 

It was anfwered for Mr. Halibur ton ^ imc^ That his being Agent' 
for Sir George, did not eftablifli a Prefomption that the Indoriations 
were gratuitous, but rather that Sir George was in his Debt, which 
w^s fo in &£i: ; and it was denied, that when he got thefe Indorfationsr 
he knew what was the Foundation or Qrouhds of the Debts by the 
Defenders to Sir George: %do. The Bilk werie good, becauib they^ 
were in the Form and Nature of Bills, having Dtawer and Accepter ; 
and the adding of Annualrent and Penalty could not hurt them, both 
being due by Law, ft? Utile per inutile non vitiatur. 

The Lords found the Earl of March had no Inte-. 
AA ^ L TT. -J. n ^^fi to compear, an4 fuflained the Bills for the 

Act. Arch. Hamilton. 7 •'• - i ti a a '^ t i ■'^ n ' i^ t 

Alt. AUx. Hay. J principal Sums and Annualrent Sy but rejtricied 

the Penalties to the Expences of this Trocefs. 
Lord Milton Reporter. Gib fan Clerk- ^ 

Uu'x Monteir 
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February 17, 17x5-. 


Mofjieir^d others Merchants in Glafgow, 

AGAINST 

Str James Agnew of Lochnaw and others. 


THc Pnrfocrs^ had obtained a Decreet in Abfence before the High 
Court of Admiralty ^ainft Sir James for a confiderable Sum, as 
the Value of Goods belonging to them, which were wrecked and call 
upon the Shore of Whitehorn In Galloway^ and intromittcd with by 
him as Admiral of thele Bounds : He raifed Redudion of the Decreet, 
and bein^reponed, he pled, xmo^ That the Goods were confifcate and 
belonged to the AdmiraJ, becaufe no living Creature was found aboard, 
which was aarceable tb tte old Statute, X5:th of Alexander II. obfer- 
ved by Lord Stair ^ lib. 3 . tit. 4. $ xj. of his Injiitutions^ upon 
^ which the Decifton "December txth I6^^, Hamilton againft Oochrdff^ 
proceeded v ^A which Wis HkeWife agreeable to .the Englijh Law? 
Anno tertlo Edwardi I. ti^. 4. and Henry III. Anno l^^d, obfef^ 
red by Skeen^ ^e verk Jignif. vcrbo Wreck : And as to dmr Statute, 
James III. 5 3- cap^ IM- ^^ contended that it only coficemed thd 
Cafe of Strangers, but did not alter our old Law as to Natives, ii/^. 
He pled. That there #as nd Claim for wrecked Goods, unlefe it Wai 
made by the Owner withm Year and Day ; as was obferved by thtf. 
forefaid Authors upon the old Statute, aiid by Sir George JMacken»i6 
upon the Statute of James III. and which obmined by the prefenc Cu* 
flom of the Admiralty founded on the forefaid ancient Statute, thtf 
Reaibn of which was, Ne return dominia in mctrto ejfent ; and wa4 
Hkewife agreeable to the Cuftom of Holland^ France^ England^ &<^i 
as Vifmius obferves in his Notes upon Teckius^ ad legem Rhddiaa $ 
and Skeen takel notice, that the jame Limitation holds as to the Clatm 
of Waif Goods, that it is loft if the Proprietor does not rater h witln 
in Ydar and E)ay. 

It was anfwered to the i/?Defencie, That the old, inhuibanc and bar- 
barous Law of Alexander's was long ago in deftietudfe widi us, as ap- 
peared from the Pradice of the Admiralty ; amj that no fiidi Confifca- 
tiou obtained in other Places, as England, France, &c. which yin^ 
nius takes notice of in the Notes cited for the Defender. Tb the xd vc 
was anfwered. That fo fbort a Prdcription would be ahfifrd, fmcjt iri 
many Cafes it might happen that a Year would dapfe befixre the Pro- 
prietors could' get notice where thefe Goods were wrecked ; and tlwre-« 
fore, as Macken^^ie obferves, upon the 124th A€i of James I. it was 
contrary to the Cofltora of this Coumary : And Lord Stair, Tit. Con--, 
fifcation, lays it down in general, /* That except it be upon the Law 
of Refrifals, every true Owner inftruiSting his Right ought to have 
it." And by the Britijh A<3: of the 12th of 'Queen Anne, for pre^ 
fbrving of Ships and Goods that are forced on Shore, it is fhrovided,- 
That the Goods may be fold, and the ^rice tranjmitted to the Ex- 
chequer, there to remain for the Bereft of the lawfkl Owner ^ 

when 
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/when ever he Jhall claim them; From which it was contended, that 
the Intromitter was accountable at any time* As to the Cafe of fFdif 
Gooda^ it was anfwered. That ff^^atf, for the moft part, con/ifts of 
foch Goods as are ftrayed of loft, which generally happens t6%e at no 
great Diftancc from the Owner ; whaeas in the Cafe oi Wreck, Goods^ 
may be caft away in remote Cornws, with which the Owner may have 
little Corrcfpondence, and cannot have accels to know of the DifiSler. 

th(t Lords rebelled the defence of Trefcrhthn^ 

and that no living Creature was aboard^ when 

.^ „ ^ , , -J the Boat was caft on Shores and found the Li^ 

Alt ^Jn^uXA *^^ ^«^ Tro^erty of the Goods relevant to be 

froven prout de jure, and the defenders ; Intro^ 
mijjfion relevant to be froven by their Oatbs. 
' •' ' . ' . • 

"Datrympk Cl«rfc. 
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February 19, 17x5-. 


The Creditors o( Rufia, 

. A C A I N S V 


T%e Widow and Children 0/ David Blair ^ feorgue^ and 
James Blair ^Senwick^w Bfvi5/&^/'*-.. - 


3[N the Marriage-ContraA between Hugh BUir and the eldeft DaQgh- 
^ ter of W'iUtam MAC^uffog 6f Rufiby WilUam di^oned his E^e 
ai Ritfco to Hugh and the Heirs Male df the Marriage : Of this Mar-2 
riage Hugh had only fViUiam his Heir ; and hayine en'tred into a 
Contrad with a lecond Wife, he thereby obliged himfelf "♦ tovprovide 
** and ieciire to the eldeft Son and remanent Bairns of that Marrii^e 
*' the Sum of 50,000 MerkSy whereof 30,000 to the dddl Sout and 
*• the remaining xo.ooo to the younger Children." Of this Marriage 
he h«l two Sons, 'David mdjmes Blairs^ designed of Borgue an<i 
Senwick. 

In the Year KJpf, wHoi Children of the fecond Mairij^c were pro- 
created, and when, the Son of the firft was entrine- into a Marriag«i 
Contrad;, the Father Hugh therein diiponed to WiUiam and to th* 
Heirs Mile of the Mjmris^e certain Lands, which he obliged bimi^f t6 
warrant to be of yearly Value 8oco Mtrksof. free Rent,' and to buf- 
den other Lands not therem di^oned, with making up the Del^, 
ciency, if any (hpold happen to appear ; at tht feme rime he tdok 
William bound, by a feparate Q\vs£t in the laid- Contra&, to C6niettt 
■to fuch Difpofitions as He the Father ihould thereafter make Of his o- 
ther Lands. 

On this Contra<a no Infeftment was taken till January 1706, nef. 
ther was it ft)unded on till the Ycjm" i^J'oy, after the Death of Hugh-, 
for between the ligning of the Contra^ and the Celebration of the Mar- 
riage, the Father and Son had entred into a new TranfedioQ, by which 
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Hugh dinned to fffiUiiam fome nathcr Lands befides tbefe named ia 
the Comrade and ro«)p;X)f bt» Movej^fes ; and on the other hand* fTi^ 
Ham undertook the IHy-nitnt of hj^ t atfaer^s whole Debts : Uppn this' 
the Fathcf^ with Cpi^enc of WiiiMmt granted two DUbofitioiiSt one 
to %>amd oi the Lands of Borzi^^ and the other to James of thc^ 
Lands oiSe^wici, roentiomoe dne fame Co be in implement fro'. tamta. 
of his Obli^don in ttioir Movtfit'&Coatnd: of Marriage; but ^' .re(err. 
* * ving his own and his Wife's Liferent, and foil Power and Faculty to 
*' l^mielf^' as w^U m. Htaitth ad Sicij!iie&, ® etiam iM articulo mortis^ 
'^ to aker and ioiioytM; amLtontra^t Debts and gcant Securities there- 
' ' fore upon the £ttd Lands as he flsould think fit^ without Coqjent of 
^^ his two Sons, a^ fiiUy. and fredy , in all Redrafts, z» if the eQtirfet 
'* Fie of the Lands wbne.ia his Peribn, and his younger Sons no wife 
** provided cHerefio;'' 

Thefe Dilpofitions remained in theCuftody of Hugh the Granter, till 
withStt X few Weeks- of his Death in the Year 1706, when Infefiment 
was taken on them for Behoof of the Dilponees. 

In the Year 1705^, Havid the eldefl Son of the fecond Marriage ha4 
been married to Grizel Blair ; and in their ContraA of Marriage, > 
//icr^^ the Father aod.'Ht; joined in diippning " the Lands of Borgue 
" (with Confent of -Wi^^^r^? ® »»^^r Spoufe to Hu^h and Mother 
^V to 7) avid) to the CllUdlrett to bepiroefeite i^f the faid Marriage, and 
•* granted a Jointure of foo Metks yearly ©ut thereof to Grizel 
** Is lair ^ and an Annuity of 800: M^ris fer annum to her and her 
V Husband : Referving to Hugh the Fathet and hi^ Spoufe their Life^ 
^< itnts, except in lb fitf as they had ilenud^d thenofetv^s by that Con- 
*^ tradt; and conform to the paittcnlar Refeiratioi^ eontained in the 
^' Diipofition of the forefaid Lands granted b/ the Father Hugh to his 
•• SQnT>anfi4r ' . . ^ 

In the Year 1707, after the. Death of Hughy William his Heir, in 
or^er to get free of die. TianiaidHon 'which bad intervened between the 
^gning of his Contva<ft of Nfarriage iand the Celebration thereof, tpok 
Infeftment on the Precept in the Contnufl* and raiied Redudion of the 
two Diipofiriotts in &vours of ^avid visaAJames^ to which he was 
CoQfenter : The Event, of which w^, ih^t.^iFuid and James were afi 
ibil^ied; {hOfi:^h it i& otherwi(e ohferved hy Forbes, xSth of January 
S709 ; for the InterlbcutQr mentioned by him was altered, on advifm^ 
a reclaiming Bill and Anfwers. • t 

. Several Years after the Death of Hugh; . wHo had left very coo£4e- ' 
table Dd>ts, his Creditors led AdjuiMcations againft PFilliam his Heir, 
not i9niy of die Lands diiponed <6 him, or to which he iucceeded as 
Heir Male 4nd' of Lino, bnt alfo of -the Lands which wpre di%oned to 
David m^/ James i. and the Creditors of fTilliam did at the (aale 
time le^* Adjudications of the &me Lands for their Debts ; and, upoa 
A joint Application, they obtained a Sequellration of the whole Eftate, 
and infifted. in a Procds of Ranking and Sale. 

, The Peftnces common 1:0 the Children of David, then deceafed/ 
and to James Blair, were, imo. That fuppofing they w»e Heirs of 
Provifion, yet the Heir trf Line behoved to be Hm diicu^, and that 
the Eftates provided to them were only liable Jubfidiarhi. 23d JuJ^ 
17x9, the Lords fomxd. That by the jidjudicatian and Sequeftration 
the Heir of Line was fufficient^ dif cuffed, to fubjeU the Efiate ^f 
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f^ ChiUrM of the fecond Marriage to a Ranking and Sale at thr 
Infiancji of the Creditors of the Feather. %do. They contended, That 
they weie : not Hciis of Provifion, nor the Repi^elentatives of Hugh^ 
but jv^ and lawful Creditors to hiin by his. Concra^ of Marhage with 
his fecohd Wife, whereby Hugh did not obhge hlmfeif to take Rights 
of Land or Securities, for Mqney to hiniielf alone, or to himfelf and' 
Spouie in. conjunAi Fie. and Liferent, thereby, as often hkmens, trt 
create a Mope of Succeifioji : But, by the Contradt, ^avid^ tttc elded 
S^ \f asTmadc direiftly. Creditor in the fpedial Snm of 30^600 Merksi 
^uid the younger Son james in 20,000 ; not ttfider the Quality or Dc* ' 
nominadba of Heirs, but under the. particular Deferipdon and Defigna*' 
tioQ of ddeft and younger Son or Child bf the Marriage : That there-^ 
^re the Di&QTition^ of thei Lands, in their favours were tinly onerous^ 
and from the I>ate of- their Inf<|ftments muft bp preferred to ail pofte* 
riot Infisftments,. thou^ proceedn^ on Adjudications £br payment oi^ 
prior perfohall>d»ts, Ifitch: as the Puriuers Adjudicatiohs were* In fup- 
pMt of r^ U; W9S argued, that they being iibcured by Hugh's Contrad: 
c^ Marriage with his fecoAd Wife, they weie. in the fame Cafe with 
that of the CrocUtors and Children of Mon^fweU^ dbiferved by ^irle^ 
fM and St4ur^ wh^tcthe Lord^ '' preferred the Children upon theit 
*' prior Infefiioenta on Bonds of Provifion, to the Creditors pofikeriof 
'^ AppriilHrs ;^ and of the Daughter and Creditors .of Eafier-ugle^ in 
whicn, on the x^ January ijx^^ the Lords ^^ preferreid the Daugh^^ 
** ter upon the Clanfe in the Coottaift. of Marriage^ of which ihe was a 
'> Chila, /4ri/4^ with the Creditors, accorwig to their feveral Di- 
'^ l^ences,'" agreeable tq two Ddc^tons quoted in that Cafe by ihe 
^clblte^ftpr. 3/xiP, The I>c;^nders mfifled. That though they had not 
had ^ partkukr .Obl^tipji in Hugh's Coopradl o£Marr»ge to fonndv 
upon as an onerous Caufe of the Diteofitions in their £ivdiirs, and the!' 
rifted PMbofiti^ or €0|iuf|^ed to he nierely ctatuitolis, yet / 

neveithefe^ they would be as ef!^^al to them, is' (hey could hav4 
been to Strangers, unleis the Creditd^ qwld fhow that the Diiponer at 
grantmg (>f them w^ Vblvent, .or thereby became iniblvent, io as to 
found them in a Redudion on the Acft of Tarliament i6xi, which the 
Dei^ndars a^edged the Creditors could not do ; the Fad being, thai at 
the time bf grantii^* thp Difpofitions, Hukb the.D^oner had a Suifi* 
dency of EjAsttet and a coniiaerahle Refidue aft^r' Payment of all his 
D^ts, ^over aiid abov^ the L^4s diiponed t6\them.: And. that an e« 
yentual Infolvency, even though it had happened during the Diiponer*^ 
Liffc, could not invalidate the Di^ojfitioils ; ihuch le& could an Infol- 
vency ari^uig after his Deceafe by nieNogUgence bf Taciturnity of tht 
Creditors, .whixii was the prcfent C^e; havfe that Efltd. 

It was aciwered for the Put&crs, That however diredly the Obl^a« 
tion might be conceived in Hugh's Contrad' of Marriage with his fe» 
cond Wife in fitvours of the Childreh of that Marriage, and howevei? 
£ir fuch Obligation might be diftinguiihed from a Hope of Succeflion^ 
£0 as to be the Foundation of an Adjudication for preferring the Chil- 
dren, if any fuch t^iligehce had followed uor however far the faid Obli^- 
farion might be an oherotis Caa(e fb'r'^ a Di^>aritioh adhially denuding 
lugh of the Fie and Paculty of biudlenin^ ihe |Jands difponed ; yet 
Tmce no Rich Adjudication had beeii led by the Children^ and fmce the 
D^ofitiods graittedy and now founded on, hid not divefted Hugh of 
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the Fie> at leaft not of thd full Power and Faculty to alienate, altcr^* 
afiedt or incumber the Latick difponed, but on the contrary had reler- 
Ved to them fiich iunple Powers and Faculties, and aUb had remained 
latent and in his Cuftody until within a few Weeks of his Deadi, no- 
thing could be inftrred from it in iavodrS of the Children but a mere 
Hope of SuccefOon as Heirs of Provifion, (ubjed to all Hughes Debts 
contracl^ed before or after thefe Diipofitions : Thtfe in the Dedfions ci* 
ted for the Defenders, the Children were ndt preferred on; the iimple 
Obligations in the Contrads of Marriage, nor on precarious Diipouti- 
ons loaded and evacuated by referved Powers and Faculties ; but in the 
iirft of thefe Cafes ^ on a diredt and abfolute Infeftment, and in the o- 
ther, on a timeous Diligence by Adjudication: And befides the Tarns ^ 
of Payment in thefe C&s were fixed, and might have exifted 'during 
the Life of the Father, and become pflfe<%ual Obligations a^ainfl him^ 
and independent of him, which the prefent Diipofitions comd not be. 
The Purtiiers further inftfled. That their Cafe was more fimilar to that 
of the Creditors of TuUoch^ decided i8th February 1719, than to ei- 
ther of the above two ; for there the Father in his fecond Contradl of 
Marriage had befti bound to purchafe Lands, and to take the Securities 
to himielf and Spoufe in conjuadl Fie and Liferent, and to the Heir 
Male in Fie ; and in implement of the faid Obligation had adhially pur- 
chafed certain Lands, after a Son of the Marriage had exifled, ana ta- 
ken the Rights thereof, in terms of the Obligation, to himfelf and 
Spoufe in conjuntS: Fie and Xiferent, and to the Son nominatim in- 
Fie : And yet the Lords found '* the faid Lands a^dable and a0e<^ed 
•* by the Diligence of the Father's Creditors, both fiich as were prior- 
^^ and pofterior to the Acquifition/' They likewife . cited a parallel: 
Cafe, Erskine againft Rynolds, obfared by Stair, i6th of j^unci 
and by Dirleton, xxd f^ February t6y6i 

The Lords, upon the xifl of July 17x4, found the Children of the 
Jbcond Marriage liable as Heirs ^^rovijlouy and repelled the De^ 
fence ef there being Sufficiency of Fund at the Time of HughV De-^ 
ceafe for payment of his l^eats, in refpeSl of the eventual InfoU 
vency. 

The above Interlocutor was teclaimed agaiiift, and upon advifing 
Petition and Anlwers, i8th oi November i;^i4, the Loros found the 
younger Childrens Eftate liable to the Creditors^ in fo far as the 
Efiate of the Heir of Line was not Jufficient for payment of their 
^ebts. 

There was afterwards a feparate Defence pled for the ,Reli<% and 
Children of 7)avid Blair of mrgue founded on his Contract of Mar- 
riage, in which Hugh his Father wias a Conienter, as above taken no- 
tice of, and from it the Relief pled. That Hugh's Confent could not 
t)Ut fecure her, becaufe it had the Effed: of an adual Exercife of the 
referved Faculty with reQ>e<^ to her : And for the Childreji it was con^ 
tended. That their Grandfather's confenting to the Di^ofition made \sx 
their favours was a virtual Renunciation of the Faculty, fince there 
was no new Refervation of any Faculty to burden, t$c. 

It was anfwered. That Hugh's Confent could not prejudge his prior 
Creditors, becaufe by the Contradion of their Ddbts the referved Fa- 
culty was ab ante exerced quoad xhtmi ^nd as ^avid had been found 
liable to the Creditors as Heir of Provifion to his . Father, Iq T^avid's 

a Children 
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Children bcii^ Heirs of Provifion to him, were of confequence hable 
to Hugh their Grandfather's Debts. And xdo^ The Claufe referving 
Hugh his Liferent; (Sc. appears to refer to the former Dilpofition by 
him to his Son T>avUy and therefore did preferve the Effed of the r?-. 
fervcd Faculty: 

December i%i 1724. 

The Lords found the Refervation iH the Contra^ was only a Re^ 
fervation af the Liferent, but not of the Faculty in the original 
^ijpojttion granted by old Rufco to David his Son of the fecond 
j^arriage, and preferred the Reliii on the Contr'aEt and Infeft^ 
ment to the Creditors of old Rufco ; and found old RufcoV Conjent 
to the Contra^ was a Renunciation of the Faculty : And remitted 
to the Lord Ordinary to confider the EffeB of the ^ebts contrasts 
ed by old Rufco before his Confent to thai ContraB. 

It wis in the laji place irgued for l^avid's Children, That th6 Lords 
havibg foundi that Kufco's Confent to their Father's GOntrad: of Mar^ 
riage was a Renunciation of the refer ved Faculty contained in his DijP 
polition to their Father, the Confequence muft be, that the Fie of the 
I^ands difponed became abfo^lute at the Date of thfe Contra^ ; and there-* 
ibre David's Infeftment preferred him and his Children to all the per-^ 
&nal Creditors who had adjudged fmce that Time. 

Aitfwered, imo. That fuppofing the Confent was a Renunciation of 
the referved Faculty, yet it could not be any otherwife than falvo 
jure quafito to the prior Creditors, the contfatfling of ,whofe Debt* 
was an adual Bxerciie of the If acuity quoad them ; io that Hugh could 
only renounte fo much of the Faculty as wis not exerced^ , %dOy 2)4-. 
vid bjeihg only aii Heir of Ptpvifion, his receiving fuch a Renunciation 
made him lucrative Succeflor poft^ contraBitm aebftum, and was ^ 
praceptio hereditatis, :whidi mbjedted him and his Heirs of Provifion 
to the Payment of Hugh's Debts, ^tio, ,The Renunciation was a la- 
tent gratuitous Deed, which could hot prejudge the Creditors jvho had 
contrad^d bona fide. ^tOy The implied Renunciatioli could npt be 
conftrued to void tfie Faculty, and render the Right a fimple Con-' 
vcyance in the Perfon ©f David \ for the Confent from which it was 
inferred was not in David's fe^6Hrs, t)ut iri^ favoufS^oTliirtrhildreif , 
who were only nafcituri ; and therefore the Fie, which was (till in 
the Perfon oi-Da^idy remained qualified with the Faculty. It might 
indeed be a Queftion, how far the Confent would have operated a Re- 
nunciation of the Faculty after the Right Came mto the Perfon of Da- 
vid's Heirs, but before that/yiDie the Adjudications upon the Bonds 
granted by Hugh^ which the Lords had found were an Exercife of the 
Faculty, were led; audit did not. appear that.e^en as yet there was a- 
ny real Right or other Title to the Eftate in the Pcribn of David's 
Heirs. - ' ..'«*•..' '''•.■•'*»- • 

Replied for the Children, tmo\ That Hugh'^ contridiiig of Debts 
was only a virtual Exercife of the Faculty, . but was riot fiich an adual 
'one as diredtly to afietS: jhe. Kftate; fi> that the Creditors, properly 
ipeaking, had no jus quaf turn tfpiwi the Eftate, but only :a: Power of 
affedhng it by Diligence, which if they had ufed {before David's In^ 
ieftment, might have Riv^i thpto A Preferencti, but which, they had 
not done : The perfonal Bonds granted in virtue of the f eferVed Faculty 
could not have been l}CCter th^ if Rufco had retained the Rig^c hunfel^ in 
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which Cafe thefc perfbnal Bonds could not have been obtruded to a fm- 
gular Succeflbr infeft. The referved Faculty, being only a perfonal 
Right, was taken off by a fimple Renunciation, whereby the Difpofl* 
tion became s^lblute, and the . fiibfequent Infeftment in the Perfon of 
the Difponee was efFed:ual and conveyed an abfolute Fie, in the fame 
manner as if the Dilpofition had never contained any Faculty to alter ; 
fb that thefe perfonal Bonds could never compete with a real Right per- 
fe<9ted by Infeftment before any Adjudications were led upon them. 
x^o, The Difpofition to ^avid was granted in implement of the Pro- 
vifion tb which he was dititled by his Mother's Contrail of Marriage ; 
fb that it was to him actual Payment, and therefore could never be 
confidered as a Traceptio. He had already got the Fie, only it was 
qualified by the Faculty, but the Renunciation made it abfohite : If the 
Father had deftroycd the former Dilpofition, and granted a new one to 
T)avidy when he was married, in name of his Patrimony; that could 
not have fiibjoSted him the Dilponec to the Payment of his Father's 
Debts, as Heir of Provifion, bccaufe he was not Heir in thfe Subje<9:. 
ItiOy .The Renunciation being in David's Contrad of Marriage was 
not a gratuitous Deed. 4?^, Since the Father's Confent imported a 
. Renunciation of the Faculty, and made the Fie abfolute, and fmce the 
Fie was in the Perfon of ^avid, the Benefit of the Renunciation, ne- 
ceffitate juris, accrelced to ^avid for the Behoof of his Children. 

The Lords, oh the x6th Januafy 17x5, found the Children afDz- 
vid Blair were not liable as Heirs of Trovifion for T^ebts contrail- 
ed by Rufco before his^c4)nfenting to his Son DavidV Contrail of 
Marriage ; without Prejudice to the Creditors to injift upon the 
Ail of P^limxtnt i6zi, or any other Ground of Law. To which 
Interlocutot they adhered, 19th February 17%$* 

Alt. A»i. Macd^wal & Dnn. Ifrbet. X 

Lord Gr^*^^ Reporter. ^ Mackenzie Clerk. 
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February 7.0^ ijx^, 

Agnes Rofe, 

AGAINST 

Margaret Moubray. 

% - • • . • 

Gnes Rofs obtained from her Son Patrick Moubray a Bond fot 
jooo Merks when he was on Death-bed, which bore to be, for 
the Education and Aliment ihe had given him for fifteen Years, 

After his Death (he purfoed Margaret Moubray for Payment of 
the Sum in the Bond, as having piaft oy Patrick and forvcd Heir to 
his Predecdibr in certain Lands which Patrick had poileft for three 
Years as apparent Heir, by which ihe betame liable for IPatrick's 
Debts and Deeds m terms of the A6t idpf. 

It was afledged for the Defender, That die A4: i6^s did not con- 
cern 
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cem gratuitous Bonds, and this Bohd, being granted on Death-bed» 
could not prove its onejous Cauie» but muft be prelum'd gratuitous. 

Anfwered for the Purftier, Thar fhc was abk to lupport the Trut|l 
of the Narrative of the Bond by a Proof of her alimenting and educa- 
ting him, . which undoubtedly was an onerous Cauie for granting it. 

Replied for the Defender, Thar a Claim for AHment prefcribed ia 
three Years, and could not be proved further back, and that three 
Years Aliment could be no adequate Cauie for iiich a Bonii. 
. Duplted for the Purfiier, That a regular Aliment does not fall under 
the triennial Prefcription, and is nowSe iimilar to Mens Ordinarie/y 
Merchants Atcomfts^ &c, a<//K, Though it did fall under that fhorC 
Preicription, yet the Currency of the Furnifhing" would preferve it as it 
does Merchants Accompts. And zdly^ The Bond and Acknowledge 
ment under the Deiund:^s Hand was fuffident to exclude the Defence 
lif Prefcriptioo. 

June 10, 17x4. 

The Lords fuftained the Bbnd in fb far as it was onerous. And 
of this Date they found, That Patrick Moubray having an ^eath* 
bed granted Bond to his Mother j bearing the Caufe to be for jili^ 
denting excludes the ^efenqe of T.refiriftion^ they always ^ro* 

'mg Alimenting. 

Aft. ufr^it..H/iw7^tf» jun.7 . . V ■ 

. Ah. ?i». BofuilL S 

'. Liitd ForglenRcpokcT. - \ -■ JuftkeCietk. 


' . . ■• . • . • • • 

^ Fjfkpuary 1.3, 17x5'. 
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Agnes and Margaret Corfaniy and Mr. Pefer Roe Husband 

to Aghes, for his inter eft, ' ^ . 

» . 

AGAINST 

James Maxwel of Barncleugh attd Alewnder Macgowa^ 
. IVriter in Dumfriies. 

■ ■ t 

* * , 1 • ■ X . - 

» * * - m 

* 

THefe Puriuers bdflg fervcd Heirs r»» benefich inventarii to their 
Great Grandfather, Grandfather, Father and Brother, ^ Jolm 
Corfiins-oi Meikleknox, infifted in a Redadion.^ainft the Defenders, 
of all Ri^ts granted to them by any df their Predeceflbrs, of or con- 
cerning the Lands of Meikleknox: 

. The Defenders produced a Ratification, hy John thcPuifiiers Bro- 
ther, of certain Apprifings and other Rights affeding thefe Lands, ta« 
•ether with a Difoofition by him to them of all Right .competent to 
_iim by or through the Deceale of any of his Preddceflbrs ; and they 
contended, that the Purfuers Title to qu«rel their Rights was thereby 
excluded,' in regard that they being ferved Heirs to their Brother John 
who had granted the Writ, were obliged to warrant his 'Deeds. 

It wa^a^ered for the Pmfuers, That they Wer« ferved Heirs to 
John only cum hneficio, and therefore could plead againft any Right 
granted by him affe<fting theLjinds of Meikleknox, which belonged to 
their other PredecefTors, and to which their Brother had nor Rkht, 
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finc6 he was neither fcrvcd Heir to any of them^ nor had been thrc* 
Years in Pofleflion of the Lands : That they were only hable &>t his 
^ebts and "Deeds to the Extent of the Inventary ; and if the Subjeds^ 
given up in Inventary ihould be found not to have belonged to him; 
then they were not Uable for any Deed of his with relation to that In- 
ventary* 

Replied, That tht Purluers* by fervii^ Heirs to John their brother* 
do by the Nature and Genius of our Law reprefeoithimuniverially ; and 
it is only by the A£t 1695: that there is this Privilege given them, on ac- 
count of their ferving cum heneficio invent arii, that they ihall not bd 
liable to his Creditors farther than the vires invent ar it j but that Pri- 
vilege being corredory of the Law, muft be ftridly interpreted : For 
which Realon, however the Purliicrs may proted: th^mfelves from being 
overwhelmed by their Brother John's Tiebts, yet fmce they do renre- 
fent him, no Reafon can be affigned, why they may fhake themTelved 
loofe of his, Deeds, not only to keep themfelves indemnes^ but like- 
ways to quarrel Rights which he, had he been alive, cotdd not have 

challeiQgcd. .' 

July 19, 1713, 

The Lords found, That the Dijpojition and Ratification eicctuded 

the TurfUers Title as to the whole SubjeSfs contained in the Rati^ 

fication. t r k. ' 

Upon advifing a teclaiming Petition with Anfwers, 20th of January 

17x5, the Lords found. That though the Tur/uers Service cum be- 
. nefici'o iliventarii to their Tredetejfors, might defend them in any ' 
ABion on the fajfive Titles^ yet they were not thereby entitled to 
quarrel the Ratification by their Brother John, though he was nei- 
ther fervid heir in general or Jpecial to ani of his Tredecejfors^ 
nor three Tears in Tojfejfion of any Efiate if at might have behn^-^^ 
ed to any of them i and therefore adhered to their former Interl^^ 

cutor. '44 M- ■ 

The PurfiietS reclaimed, and craved that the Interlocutor laft pro- 
nounced might be.fb explained as that it might not be underftood to 
debat them from infiiling upoii any Realbns of Redudion competent 
to them dgainft the Deed granted by their Brothet John ; particularly, 
imo. That it was elicited by Fraud, zdo. That it was in prejudice of 
thein as Creditors to John ^ and of an Inhibition ufed at their Infbmce 
againft him prior to the Date of the -©^^^ produced, stio, That they 
had a good and clear Title to the Eftate in their Perfbns, derived from 
their other Predeceflbrs, which was preferable to any Right granted by 
John their Brother, who died in a naked State of Apparency ; fo that 
any Ri^t derived from him to tjic Eflate of Meikkknox was reducible, 
as granted a non habente ^tefiatem. 

It was anlwered. That as to the two firftReaibns of Redudion they 
were competent, bfeing confiflent with the Purliiers Service to the Dil^ 
poner, but that the third was over-rtaled bv the former laterfocutors, 
whereby it had b?en found, that they could not ^panxtVJohn's Deed of 
Ratification. 

r n -i T'he Lords adhered, referving to compete upon any 
{k.S;irS.} other Right in the TurfuersTerfons. 

Mackenzie C\etk. 

See 2d Itbruiury 1731. 

The 
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jfune 1(5, lyxf^ 


The Earl of Kelly^ ■ 


AGAINST 

Duncan and her Husband, 


I 


N the Year 1$^$ the Commendator of the Priory of St. Andrew* ^i 
by a Feu-charter, difponed fome Adres of Land to certain Perfons 
and their. Heirs-male ; which failzieing^ to their eldefi Heirs-fe- 
male without Divijian^ and AJfignies. 

Some of thefe Acres were afterwards purcliafed from the original 
Feuars; and the Conveyances were made to the Purchafers and their 
Heirs whatfomever^ vipon which Bale Infeftment followed. 

Thefe Rights came at length in the Perfon oi Mr. Duncan, who dy- 
ing without Heirs of his Body, there arpfea Queftion ambngfl: his Si- 
fters, Whether his Succeffion mould be determined by the original Feu- 
charter, or by the After-conveyances ? 

It was alledged for the Earl of Kelly, as Afligny to the youngeft ' 
Sifter, That by the pofterior Dilpofitions upon which Mr. Duncan 
was infeft, ^d had pofleded the Lands, the original Deftination was 
altered iii favours of Heirs whatfomever. 

Arifwered for the eldeft Sifter and her Husband^ That thefe Difpo- 
fitions being but private Conveyances from Vaflals, upon which only ^ 
Bale Infbftments had followed, they could not be deem'd an Alteration 
pf the original Deftination by the Superior, who had done no Deed 
confirming thefe pofterior Rights ; and fince the Superior had fo anxi- 
oufly provided againft fplitting his Feu, Heirs wbatjbhiever in the 
latter Conveyances were to be underftood the Heirs of Invejiiture^ 
and (uch as the Superior could have been obliged to receive as Vaflals 
in the Subjed diiponed, viz. Heirs-female without Divifion. 

Replied for the Earl, That by Heirs whatjbmever are always un-* 
derftood Heirs at Law, and confequently, where the Succeffion de-* 
volves on Females y Heirs-portioners^ and iince the later Diipofttipns^ 
on which Mr. Duncan was infeft, were taken to Heirs whatfomever^ 
he ihowed his. Intention that his Heirs at Law ihodd fucceed him, ad 
much as if he had difponed his Lands to all his Sifters eaually , in 
which cafe they, as Creditors, might have adjudged, and fo obliged 
the Superior to receive them. As to what Prejudice the Superior may 
(uflain from the original Deftinations being altered, that was jus tertti 
to the Defenders, j. 

The Lords found it proven by the PFrits frodu^ 
Aa. Qraham fen. 7 ^^^^ that the 1>eJtination was altered in fa» 

^ vours of Heirs and Afflgnies whatfomever. 

« 

JuJiiceCXttk. 


Alt. Hay £c Murray. 
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June zi^ 171 f. 

George Lockhart of Carmvathj 

A A I N s T 

Daniel Peck and other Tackfinen of the Coal of Saltcoats. 

CArnwdth infifled in a Procds againft the Defenders, for reftorin^ 
back to him Kate Tbomfon his Coal-bearer, concluding. That they 
alio oi^ht to be decerned in payment to him of the Penaky contained 
in Att II. ^arl. i8- of James VI. becaufe they had detained her after 
Requifition. 

A mutual Proof was granted, upon advifing of which, the Lords, 
8th June 1715', In regard that the Turfuer^s Troof was f regnant^ 
that the Servant was in his Service within Tear and T^ay of the 
Requifition ; and that the "defenders Troof was alfo fregnanf^ 
that Jhe -continued Tear and 1^ ay in their Service before the Re- 
quifition, ajfoilzied from the Penalty : But found that the Tro- 
ferty remained with the Turfuer ; and therefore ordained the de- 
fenders to deliver the Servant to C ARNW ATH V Coal-grieve at 
DRYDEN, betwixt and the laft "Day <?/ JUNE inclufive, under the 
Penalty of 100 L Scots, by and attour Performance. 

The Defenders, in a reclaiming Bill, prayed. That the Lords would 
find their delivering back the Servant at the Coal-hei^h of Saltcoats 
fufliciently exonered them,^ and that they were not obligee^ to tranlporc 
her to ^ryden^ becaufe they had* no Authority to compel her to re* 
turn, fincc ihe was found to be Carnwath's Property ; and they like- 
wife contended. That (ince the A^ of Parliament required tie T)e* 
livery back of the Servant in twenty four Hours after Requifition^ 
it nepeflarily imported that die Delivery was to be made at the Poilef^ 
for's Goalrheugh, becaufe if the Coaliery to which the Defcrter belong- 
ed fhodd be at the diftance of xoo Miles, ^the thing would be impracti- 
cable. 

The Coal-bearer likcwifc gave in a Petition, praying. That dieLord« 
would decree Her her Liberty, in refoedt that the Cate appeared doubt- 
ful as to the Pofleffion and Requifition, and becaufe of fbme cruel 
Ufage fhe had met with in Carnwath's Service ; and in fiipport of her 
Plea the following (Laws were quoted, /. ixx. compared with /. ixf . 
jf. T)e regulis Juris; and § %. Infi. 2)^ his qui Jut vel aliens Juris 
funt. 

The Lords had no Regard to Thomfon^s Petition, becatrfc the Seve- 
rity fhe had been ufed with did not appear co have been greater than 
what fhe deferved, on accpunt of a former Defertion. And to the 
Tackfmens Petition it was anfwered, That the Interlocutor of the 
^ Lords fufficiently authorized them to tranfport her to the Purfuer's 
Coal-heugh, and would warrant the feveral Magiflrates, through whofc 
JurifdiAions they were to pafs, to grant their Concurrence : That the 
Argument from the A£f of ^Parliament was of no moment, becaufe at 
the Date of that AH all the Coalicries in Scotland were fb near one 
another, that twenty four Hours might anfwer* the End ; and though 

now 
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now it in%hc happen thac a Coaliery was at a greater Diftance, yet if 
th& Reftoret was in eurfu^ fio dcn^t he would be excufed from the 

The Puriucr concluded with an OWervadon, That the Queflaon was 
of confiderable Import to all the Coal-mafters in ScoPland ; for of late 
they had fuftaihed confiderable Loflcs by the hifoleace of their Ser- 
vants, which he alledged was occafioned by the Encouragement and 
Cooateoance they met with at the Coal- works oi Salt coats ^ upon theit 
Defertioa from other Works. 

hSi.AUx. L0ckksrh 1 The Lords adhered ta their Interlocutor the M 
Ak. And. M^a^wais afjxme 17x5-, 

^alrymfle Clerk. 


Junez^, 171$. 


Margaret and Helen Irvines^ 

A^ A 1 N s T 

Alexander Irvine of Prum their Brother^ 


7 Rvhe of Drum, Father to thde Parties, granted Bonds of Provifion 
of 8000 Merks to each of his two Daughters, payable at their rcfpe- 
^iv« Ages efi6 Years, with Annuahent after the Terms of faymefit ; - 
^ut in ca(e he ihould die before they attained that Age, the Bonos were 
to bear Annualrent fpom his Death. 

The Father liirvived the Terms for many Years, thp Daughters con- 
tinuing in Family with him; and after his Death, they in Ailed againft 
their Brother for the Annualrcnts of their Bonds, from the Terms of 
Payment above mentioned. 

Compenfation wa§ pled £ot the Defender as to any Annualrent till 
their Father's Death," becaule they were alimented and educated in his 
Favulyt and as he was Debitor for their Aonaalratts, ib he was Cre- 
ator fojr^eir ]£ducation and Aliment, ^ debitor nou frsfumitur do-* 
nare. 

Apiwpred, That there could be no Compcaoiation pled in this Cafe, 
becavie there was no Conftimtion of Ahment ; neither could there have 
been aay by the Father, who was bound to ^iment his Children jifre 
nature ; That there was a clear Conilitutipn of Annualrent, and a pre- 
cipe Term from which it was to fall dtiie ; and that when it is intended 
that no Annualrent fhould be due upon &ch Bonds, during the Chil* 
drens Stay in the Family with their Parents, the Tjerm of Payment is 
always made alternative, either from the Time' of their Marriage, or 
jJBiC next Term after their Father's Deceaie. 

It was replied, That though by the Law of Namre Parents were ob- 
liged to aliment thdr Children, yet they were not bound both to ali- 
ment them and pay Intereft upon their Bonds of Provifion ; \ and there- 
fore the one muft compeniate the other. And, ^do^ befides the Rule 
in Law, diat debitor non ^rafumitur donare, the f athcr^s animus in 
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this Cafe appeared plainly t» haye been, that the Purfucrs fhould t)nly 
have their Annualrents ror the alimenting thcmfelvcs before they at- 
tained the Age of i6 in the Event of "his Predeceafe, but not that fo 
long as he'Uved, and they in Family with him, they fhould have both 
Aliment and the Intereft of their Bonds, ^reeable to a Decifion Jantt^ 
ary i6th 1706, Aitkine againft Goo diet. . 

The Lords fuftained the 'Defencet and found, that 
Aft. 54. Graham fen. 7 the Heir had Right to retain the Annualrents 
Alt. Ahx. Gardtn. S ,„ fatisfaifion of their Aliments, during the 

time they were alimented by the 'Father, 

Lord Ow/^r Reporter. Jujiice Clttk. 


June x9, 17x5'. 


THe Lord Royfton askied the Lords, If a Difbofition to Lands, fob. 
icribed only by one Notar and two Witnelles for the Party, was 
null by the A<a of Tarliament 1579, when the Vjdue of the Lands 
was within Oiie hundred Pounds Scots 1 " The Lords were of opi- 
nion, that any herit^le R^ht, though the SxAjed were never fo 
finall, oi^ht to be fobfcribed by two Notarsand four Witnefles, when 
«« the Granter could not fign." 
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July 3, 17x5. 
fFaher Graham of Kihnardinny, 

A G A I N, S T 

Cochran of Kilmaronock. 

• » 

R. William\Cochran of Kilmaronock granted a holograph Bond to 
Walter Graham of Kilmardinny^ and after twcuny Years Kit^ 
mardinny purliied the Heir of Kilmaronock for Payment, who obje* 
died, that the Bond was prefcribed by the Kdi 6f Parliament of King 
Charles M. concerning Prefcriptions, which requires, •' That holo- 
•' graph Bonds be purfued within 20 Years* otherways they prefcribe, 
•* unJefe the Verity of liicb Bonds is offered to be proven by the Oath 
** of the Defender," which Sir George Mackenzie interprets to be the 
Oath of the Subfcriber ; and in this Cafe, the Mean of Proof being loft 
by his Death, the Bond fails. 

t * 

I 

The Lords fnd. That the Word Defender might be 
juflly applied to the Heir, who was Defender in 
•jLnh. Murray fori fjji^ ARiou % and that hts Oath of Knowledge of 

Silv»ari,nny. J ^^^ ^^^.^^ ^^^^^ ^^^^ ^^^ JufficieUt tO fupport 

hotd Miltoft KepoTter. 

• Chrijiia» 
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C^riftian Johnjion Kclid o( William Sfrry Junior Merchant 
ia Glafgow, ,,,,«,, 

AGAINST 

William Berry elder Merchant there*, 

Af atliet having dilpotied to hfe Son the Fie of d Tenement of Latid^ 
refervii^ his own Liferent, the Son afterwards in his Contract of 
Marriage did provide his Wife to an yearly Annuity out of the Subje(3J 
diiponed \ and to this Contrad the Father was a lublcribing Witncfs i 
Upon the Son*s Death, his Widow iniifted in an AcSion of Mails and 
Duties, for Payment of the Provifion ' in the Contract, in which fli^ 
was oppofed by the Father, who alledged, that during his Lifetime thd 
Proviiion could not tike places becaule of the refcrved Liferent in his 
Difpoiition to his Son. 

• It was anfwered fot the Puriuef i That the Father having lublcribed; 
his Son's Contrail of Marriage as a Witnefe, he thereby part from hii 
own Right of Liferent, as having tacitly confented. 
. Replied for the Father, That his figning Wittiels to the Contract 
was no more than witnefling*thc Subfeription of Parties, but did not 
import his Knowledge of the Contents or the Writ, far Idi his Confenfi 
to them. 

DupIiecT for the Putfiter, That though thismijgllt obtahi in the Cafe 
of a Strai^r's liWcribing Witnefe, yet in the prefent Cafe, tlie Defen- 
der coitld not be fup^ofed ^norant cif the' Contents of fb fblemn a Con^ 
trad trsttedt info by f q itear a Relation. ^ 

■ 

fbe Loriif fMtnd the Pather*t Knvtiiledge of th0 
^. ^ . „ - CUu/bs 9f the Qentraif prefumetL, therefore 

^^f:6!:^p\... found his f^cribint^ Witnefs. to the faU 

Contradi did itnp.ort ms Confent. 

Xoid Grange Reporter . Jufiiei Clctk. 

* 

N. B, There was a Decidon, Stewart contra Stewart, ifth June 
1663 , cited for the Purfoer ; and one for the Defender, lik February 
1676, Veitch cotax^ Ker. 


Mr. John Kennedy of JCtlhenzie, 

AG A J H S T 

• • . . . *. 

Captain Hugh ArBu^not of Lbndod* 

.... , .. . 

' - •* • « - 

MR. Kennedy raifed a Proccfe agfdnft Gafttain Arbuthnet, a$ Mei^ 
to Kennedy of Balterfan, for paymeot of thr^e Bills accepted by 
Bolter fan^^ to which he had R^t. 

J A It 
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It was ofFcr'd in defence for Mr. Arbuthnot^ That he being an Heir^ 
the Bills did not prove their Dates againft him, but were preiumcd to 
have been granted on Death -bed, in the. lame manner as holograph 
Writs ; and therefore he was not liable, unlefe the Puilucr could in- 
ftruA that the Bills were accepted when Baiter fan was iii Liege fou- 
fiie^ or fixty Days before his Death : And the Defender argued, that 
by exprefs Statutes, all. Writs of Importance Ihould bear Writer's Name 
and Witneflcs, otherwifc they ihould be void ; and that luch kind of 
Obligements ought not to afford A^ion againft an Heir, unlels it could 
be proved that they Were own*d by the Accepter, and feen before he 
was on Death-bed ; Which appeared evident from the Parallel of holo-» 
graph Writs* which have no feffed: againft an Heir, unlefs they afcr 
proved holograph and of a Date before the Granter came on Death- 
bed : That there was greater Opportunity to improve a holograph Wric 
than a Bill, which for ordinary has no other Atteftatiou but the fimplc 
figning of the Debitor's Name. 

To all which it was anfwered, That an accepted Bill was a complete 
Writ in fuo genere as much as a Bond duly iubicribed with Witneflcs 
attefting. By the jiff 26. Tar I. 3. Charles 11. the Date of a Bill is 
probative to make Annualreat due thereon even with reipec^ to third 
^ Parties ; aiid no Reaibn can he given, why the Date of a Bill ihould be 
probative in one Cafe and not in another ; That if Bills do not prove 1 
their Dates, they by the lame Aipunent can prove nothing at all 3 
That there was no manner of Analogy betwixt Bills and holograph 
Writs, for holograph Writs prelcribe in twenty Years, by exprefs Sta-r 
tute ; but Sir George Mackenzie oblcnres upon that A6b, that the 
parliament ablblutely tefufed to limit Bills to that Time. Hplor-* 
graph Writs prove not their Dates againft any third Party, and f f Bills 
\ttr6 no better dian holograph Writs with regard to their Dates, they 
could not compete with an Afligny, or an Inhibiter, nor in many o- 
ther Cafes, , which would be altogether abfurd, ' and was neret before 
pled. In fine. If Bills did not prove their Dates they would be rendred 
ineffectual and of no U(e in Commerce. 

Alt. ^4. BoftuU. S their Dates agasnjt the Accepet^s Hetrs. 
Lord Royfion Reporter. Hall Clerk. 


Eodem 'Die, 


Dav/d Maccleliaft, 


AGAINST 

H^nry Allan fVriter i;/.£dinburgh. 


» • 


IN the Competition of Sir George Hamilton's Creditors there arofe a 
Debate betwixt Mr! Maccleuan and Mr. ^//«» concerning theif 
difierenrlncerdls : That prodaccd'forMr.y#//«« was a Bond by S\x Ro- 
bert Miln.s& Principal miAlexander Miln as Cautioner, wiut-aBond 
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of Corroboration thertpjFby the laid Sir Robert and Alexander Milni 
as Principals^ and %\t,G'elorge Hamilton as Cautioner, to James Mac^ 
clellan, dated ^^ of July 16^7^ upon which Inhibition had been ufcd 
againfl both JPrincipals and Cautioner* Anno 1698* This Bond Wis ajP 
figned by the faid James MatclellaH to his Son ^avid, to whom Sir 
GedYge granted a Bond of Corroboration, in March 170^^ for 15-00 /* 
as th?n only refting. Upbn this laft Bond there was a new Inhibitioii 
ufed, uinno 1709, and a titfiw Bond of Corroboration granted; , and up-^ 
on aJl thefe an Adjudication was led by Macclelldh ^inft Sir Georgi 
of his Intereft in Che Bftdte oi Kingiafs^ Anno 171!. 

Mr. j^/^«'s Intereft Was a Bond by Sir Robert Miln ahd Sir deotgi 
Hamilton as Co-princip4ls for 3006 Merks, in Aj^ril 1693^ and ano- 
ther Bond by Sir George for 4000 /. in Det ember 1^93 ; upon both 
which Bonds Inhibition was lifed in February \€^%, ^ 

It was obje<Sted bv Mr. Allan, \mo^ That Sir George Was only a 
Cautioner in Mt. macclellan's Debt Anno 1697^ and after the AB 
1(595- anent Cautioners he was free in the courie of leven Years; and 
therefore his Bond of Corroboration in March 170$ was reducible up- 
on Allan's Inhibition Anno 1698 : For he being once free by the Pre- 
fcription, he could not revive the Debt in prejudice of an Inhibiter^ 
more than he could contraiSt a new ohea 

%do^ The Inhibition ufed by Mt; Macclellan within the feven Years 
<;ould not preferve the Debt, f6 as it might be corroborated after that 
Time ; for the AB of Tarliament only excepts Diligence done within 
Ithe feven Years, which is to ftand good and have its. Force and Effedt; 
and granting the Inhibition had tte Effeca of an Interraption, yet it 
Coidd go no forther than to fecure the principal Sum and Ajfinualrenis 
due within die fevcn" Years, but not the Annualrents arifliig there- 
after. 

It Was anlwered for Mr. Mdcclelldfi, TKaf the Inhibition within 
the feven Yesxs fecnred the ririri^al Sum, and of confequence ks 
TO wing Annualrents as itis AcceflSry ; and befidcs, there was a regi- 
crate Horning ufed within the feven Years, which had the £f!e(5fc to 
make even the fruitlefs part of the Debt a principal Sum which after- 
wards bears Annualrent. %do. Sir Robert Miln the principal Debitor 
difponed to Sir George the Cautioner feveral Funds for payment of this 
and other Debts, whereby Sir George became in efFed principal Debi- 
tor, by which there accrdced to Mr. Macclellan and the other Credi- 
tors an Intereft in thefe Funds, feeing they were afligned as a Subjedl: 
for their Payment, ^tio, Allan's Inhibition was null, as not being 
execute at the Head-burgh of the JurifHiftion within whieh the Subject: 
in competition lay ; and ftirther, Allah's inhibition narrates two 
Bonds, yet in the imperative part of the Letters there i* only one Bond 
mentioned, and the Executions are made out accordingly ; and there-« 
fore only one.of the Debts is fecured by the Inhibition, 

It was replied for y^//f^», to thf i/?, That neither Principal iior An-, 
nualrents are preferVed, except in 10 far as they can be] made effectual 
by Diligence within the feven Years, which in the prefent Cafe bein^ 
only an Inhift>ttion, could not aflfedt the Fund in queftion ; and iiippoie 
the Dd)t were preferved, yet the growing AmiuairehtS after the feven 
Years were not dut; for thd' the Statute excepts ldwfulT>iligence, yet * 
that wasteftriift^dto msikc efiedbal obly what fell due within that thne. 
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It was ^replied to the x</. That the Dilpofition being made in fecuri- 
ty of the proper Debts due to Sir George, and for relief of Cautionries, 
And the Debts due to him&lf^ far exceeding the Sums dinned, he did 
not thereby become a proper Debitor- 

To the 3^ it was repued. That the Inhibition being execute at the 
Head-burgh of the Shire where the inhibited Party dwelt, it was Effi- 
cient fince it was r^iftrated in the publick R^iftcr, 14th February 
1710, Lord Gray contra Hofe\ which holds the rather in 'this Cafe, 
where the Subjpd falling under Inhibition was not fecured by Infeft^ 
ment in Land, but by an Adjudication ; which is therefore to be regu- 
lated by Diligence done in domicilio of the Dd>itor : And thoi^h the 
inhibitory part relates^ only to o^ie Bond, yet feeing the Inhibition nar- 
rates botn, a^d bears a Difcharge of contradting, ^c. in defi^ud of the 
Complainer, anent Payment making of the Sums of Money, fSc. there- 
in contained, it is evident, that although the Letter IS] be omitted, the 
Prohibition will extend to both Bonds, which were (iifficiently notified 
by th& Narrative and Regiiiration. 

J The Lard^ found the Inhibition at MacclellanV In^ 

fiance fecured the principal Sum and Annual^ 

. rents due within the feveft Tears ; and found 

the Inhibition ^a/ AllanV Infiance cuts off the Ef 

feH of the Coritoboration to Macclellan ; and 

34. t^jmli for 'Mm\ found the making aver Securities to Sir George^ 

Hamilton, did not mak^ any Alteration in the 
Nature of his Obligation^ but that notwith^- 
ftanding thereof he continued Cautioner ; and 
repelled the Objeifion againfi Allan'^ Inhibition^ 


Alt! aUk. Hay. J 


Lord Forglen Reporter. 


Mackenzie Clak. 


\ 


Eodem *Dif. 


John CalUndar of Craigforth and others. 


AGAINST 


Henry Allan and David Macclellan. 

Shy^Mis Cockiuri^ , of that Ilk and Sir JHohrt MAr being Cieditotii 
to Riddel of KingUfs by peiiboal Bonds, and haying m«d Inhibi- 

' iffl, they obtained a Gift of his liferent El^ 


tion and Homii^ againft 
cheat. 

Walter' Riddel having led an Adjudication againd die Lands of 
Kingl^fi* He and the laid Sir James and Sir Robert eatred into a 
Contrad, Anno i68x» wherd>y it was agreed, that in cafe of » Sale of 
thdie Lands Sir James^xiA Sk jRtf^r^lhouMl be preftrred for thd^ I>elM5 ; 
and they wore to make no ufe of thdr Gift of Eicheat, cor was H^4it- 
ter Riddel ever to obtrude his A^udication againft them. 

Fairbolm of Tiltou came tQ have R%hc by Progreia to Riddel*^ 

AdJQ. 
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Adjudication, and thereupon fold the Lands to tbc Dutchefs of Ha- 
milton, and received the Price. 

Sir FTiliiam Cockburn was afllgned to Sir james'h liitercft, and Si* 
treorge Hamilton to Sir Robert Mi/n'st and Sir Gwr^f adjm^ed.thfi 
Lands in the Year 1691. 

Sir TVilliam and Sir G^or^e puriued F.airhot/^ of TiUoit as periy^ 
iiatly liable for their Authors Debts, in jb &r as be had reccrved the 
Price of the Lands ofKinelafi^ which he had Ibid in virtue of Ri4* 
dePs Adjudication ; which Doing then ohly perfohal, and no Infcftmenc 
6n it, was burdened abd qualified with a Preference to their Debts by 
the Contraifl x6Zz. ',''■■■■!■ 

In this Proccfs they prevailed, the Price of the Lands of KmgUfs 
being found fubjedt to tne Paymefit of the Suqis for which their Aii- 
fhors flood preferr^ ; and Mr. Fairholm, 3S having fold thefe Lands, 
^as found peribtially liable fhtrcfore. 

Craigfirth, as Creditor to Sir George^ ..arrcfled his Share of the 
l*rice in Mr. Fairholm's hands ; and"., Me,(trs. jillan and MaccltllaH 
fieing alio Sir George's Creditors, uled f jihibition^ainft him, and ad- 
judged tbfe L?ftds of KingUfs Mid any Intetelt Sir George had ixl 
them. , . , 

There happened a CompetitJo^' betwiit the Arrefter and tjftfc' Ad' 
judgers, concerning- the Share of the Pfice thitt Was fouflddue by Mr.' 
Fairholm tQ Six George Hamilton,. , ■. ■ ^ ■ 

.. It was pJed for Criitgfortb the Arrcflfr, Ttat the^ SutjfifSf £« Stf; 
Pairholnfs hands being perforial snd pioveable, aw Aiteftment was the 
6nly habile and proper Diligepce for ^fledlrng ir ; for the Medium up^' 
on which Mr. ratrbolm was ijia^e perfoijally li^le, aS Ijitrgmittef 
with the Pi'ice of the 'Laa^'i. <ji &ingfafs vrzs tne perfonal Contnui iaf 
the Year 16%%. :■■■■'. 

it was aiifwered for S%^ ^—^ 
George had Right on phe Eftate 
Adjudiciitioii, and therefor? was Hof Ofroftable, buc mufl be' carried by 
their AdjiKJications,' ai ip the Cai^^Qf-^^fii^rf agaiiif^ l-ord Barge^y; 
xxd Febrifary 1666' j- and it' m^ po fiiff^re^fjr. tha^ die Suha \yas ro 
be paid out of the Pn^x of L?wis J^ f^^ ^11 Payment the Securities ftilf 
liemained in the Perfon of. the Gfe^g;, ^^A mch as eonld convey the 
real Right affeifliiw the Laads ^to the f urchsfef for the Security of iW 
Purchaie> vi^hich the Adjuc^s bpjy ^6i44 oo. ■ ' > 

The Lords found the Trice of" the Lands ofiii^J: 
Aa. Arfh. Murraj.z .gjafs ought to be made forthcoming to the Cre* 
Air. -<).«. H*y. J ditors Adjudgcfs preferable to tbc Avtefters:' 

tord Forglen Bj:port«r. ' . Mackenzie ^^%' 

y ff ' it own 
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Broit/ft and Mo/man his Majefty'ii Printers, 

AGAINST 

Baskett ^/ London /&« Majefrfs Printif. 


M 


R, Robert Freebuirn havifag iii Augufi 1711 obtained a Grant: 
from her late Majefty Queen Anne to be fole Mafter-Printer iti 
Scotland foi: the fpace bf forty one Years, with an exclufivfe Privilege 
to him, his Pattiiers, his Heirs, Afligns and SubftimteSi during thd 
' ' fcrefaid Space, of printing Bibles, tSc. Ih thfe Month of November 
Ibllowing he conveyed a Third of his Privilege to Mt. Baskett^ and 
ih Afrtl theredftet ht ihade over another Third of it in favours of 
Jamts Watfofi, ih ittiplement of Aiticles of Agreetocnt entted into by 
die Parties previous to the Grant. 
/ The BufifadS of Priiiting was imincdiately thCredftet b^n and car- 

tied on by Mr. Watfon atone, with good Succefs, though at great Ex- 
pence, and at prefent is ihan^ed by Meflrs. BroiJDn and Mo/man^ as 
iUIignles to Mr. /T^^f/^^'sv Right; btit Mr. Baskett never implement- 
ed any of the Articles upon his Part, Hot meddled in the AfBiir, till of 
kte^tnat he let up a ieparate Prihtine-houie in Edinburgh^ to the pre- 
judice bf Broii;n md mo /hah i And therefore they brought an Axftion 
^ainlt Mr. Baskett far ftopplng his Work ; and the Jlrji Point they 
infilled upon was, ** That Baskett never had accepted the Gift, and 
** could not now pretend to make any Ufe of it, not having taken the 
** Oaths, p^culary the Oat^ of Abjuration^ within the Time limited 
^* by Statutes." For by in Acft of the Ji*th of <3ueeii Anne, entituied. 
An Att fbr the betttr Security of her Majefifs Terfon and Go^ 
vernment, \t \& dia<3!ed, Thai all Officers Civil and Military with- 
in Scotland be obliged to take the Oath of ABJVRATION. 

In an^er to this, Mr. 5^xi6^^^ contended, imt/^ That no Perlbn 
Was obli^dd by the Ad fexto Ann£ to take the Abjuration^ but htf 
who was by the AcSl 1695 obliged to take the Oaths oi Allegiance and 
AJfuranee. And %do. That the Office of King's Printer was no foch 
Civil Office as, by the Intention pf the Statute, could fobjaft Mr. Bai^ 
kett to take the Oath oi Abjuration. 

Aft. Advocattur^ 

A.?l*S-«, I TheLord,foufiJ,nattheking*sTrinferi^4y 

nop obltged to take the Oaths, 

Lord Culkn Reporter. Mackenzie Ckxk* 


James 
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jfdhies alia Rachel Bnittes'^ and j^a;&» Cielan4 Merchant id 
Edinburgh Husband to the faid Rachel, for his Intereftj 

Against 

Adna Stcwafi: how Spoufe to Mr, Archibald (jamphell, a»a 
him for his Inter^, 

N a Procefs of Mails dhd Duties, at the Inftaiice oF the Purfuers 
James and Rachel Sruces, againft the Tenants and Pofleflbrs oi? 
feme Tenements and Acres in and about DalkeitB, the laid ytnmt 
Stewart and her Hi^sband compeared and craved'Preference: 

The Purliiers Infeftft Was a Bond or Obligation jinno i/ot, giratited 
by James Cleland their Grahdlktftfir to their Mother Margaret Cle- 
land his eldeft Daughter for ^ooo MeHs; iri name of Aliment to her 
and her Children ; in farther Security of which he gfanted a Procura- 
tory of Refignation and Precept of Safine for infefting them in thefe 
Lands and Tenements, and in which they were accordingly iiifeft An- 
Ho 1707: Both the Provifion of Aliraeiit and the additional Security 
Wcrg decided alterable by him etiam in^riiculo mortis. 

The Intereft produced foi-'Mrt, CainpbHi <vas a D%ofition by the 
fiiid James Cleland Anno iyof, of the \vB61e Sdbjedrs above men^ 
tioiied, to his fecond Datighter MdridH; ifrithout an^ excfeptioii of the 
Security formerly giveh upon them to his Daughter, Margaret ; but ho 
Infeftintnt was taktfn upon this Dilpbfitibn till the Year i7fo. 

Marion havit^ thils a Right by Difpofition to the Lands, Ihe coti- 
Veydd them to Jtlekdnder Bruce firft Husband to Mrs, Campbell^ and 
out of thefe Lands He Provided her in a Liferent : Upon this Title Ih^ 
pled a Preffetfehce, ihd infiftedi That the Bond fbf 2000 Merks ( the 
Pmfeers Right J being prior to Ae Dilpofitioii m favours of Mario4 
Cleland her Author, and the Father Janih having relerveid to himlelf 
a Power in the Bdlid to alter, ^c. fti^ granting tlie fubfeqilenf Dti^ofi-^ 
tion to Marion was d Virtual Revocatiori thereof; in leaft, fb far astd 
operate an Exemption of the SubjeA dilponed, from the Burden of the 
faid Security for the Purftiefs Debt, whateter ClainS they may have a- 
gainft the Granter's Hdrs. 

It \i^as anfwered for the Purliiers, That tRd Dilbofition of the Pro- 
perty to Marion was by no means inconfiftcnt witn the Security of the 
alimeritiry Provifion to Margaret and her Children ; for the Father 
James mull be pteluraed to have dilponed the Lands cim Jko onere^ 
more elpecially teeing tha Warrandice of the Difpdition was only from' 
future Fadls and Deeds; and if he had intencjed td revoke of alter the 
Security in Mdr^dret^s favotiri, in expi^efs Deed for riiat purpoje was 
lieceflary ; and, in dubio, no Alteration otght to be prclumed in a Cafe'; 
whefe the Provifion is dimentary to one's own Childrdi. . 

M. Jtci H-wi/ft^» ttti.i fhe l^ords found, ^ That ihe fofterior ^i/pofi, 

^^d.%!£jn. S ^^^* ^^^ ^9^ ^ Revocation of the prior Bond 

of Aliment. 

Lord Cowper Reporter. Mac^eHme Clerk. 
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y«/y 17, i7if, 

^A Sempte Silrgeoti in BJinbur^i " 

AGAINST 

Robert Geddes Surgeon there, and Jatiet Murray mi Spoufei 

« * ■ 

* - » ' 

T\ Avid T lender hlth oi Blyth left to his fecondSon-/frr^i^4/^aPa^ 
■*-^ tjfimony of io,ooo Merks^ which tras heritably fccurcd in Black* 
baronfs Hands, the Fie was provided to the Son, aad^the Liferent of 
the Half thereof to the iaid Janet Murray^ Arcliibald's Mother. 
The Father appointed, that if Atcbibald fliould have no Heirs^malc 
lawfblly begotten to ftcceed to him, • ' that then the equal Half of the 
'' faid Sum fhould belong to Alexander TknderUith his immediate 
•* younger Brother, and the other equal Half to John the third Son: 

And if the laid Archibald ttkoxxld, only have Heirs- female, then the 

equal Half of the faid Portion ihouldonly belong to the Heirs-female,* 

and tli^ other Half to his Brothers.-* 

Archibald, as fbon as he pad the Yea]fs of Puprllarity ,^ ihadb choice 
of Mr. Geddes.(v/ho h^mw:Kd Janet Murray his Mother) to be 
iis ible Curatoi* r and'inafew Duys thereafter he . made a Teuamcnt^ 
nominating his Mother his^ Executrix and univcrlal L^trix* . 
. Mr. Geddes immediately nplifted thej^o&ey firoiA ^lackbaf'^nyi^d 
did not lend it otit again; but Archibald adv^cing in Age, became 
Merchant, and employed his Patrimony m Tirade, and after ^ Majo^ 
dty he cleared Accounts with Mr. Geddes his Curatory a^ difchaiged 
him ; he aflb ratified the Difchtargp, which itt his Minority bad beea' 
granted to Blackbarony^ of the 10,000 Mcrks ; a^:er which he died 
unmarried, and his Mothet, as his Bxectttr^ by the Teftameut, intro«^ 
mitted with all his Effeds. 

Alexander Tlenderkith affigned his tnta^ft^ in the Half of Archi-^ 
bald's Portion to John Se'mple^ who thereupon infifted in a Redudioa 
of the Teftahient in favours of Mr- Gjddes^ upon this Head, Thac 
Archibald's Patrimony being by their Father's Settlement appointed to 
belong, as to the one Half thereof, to Alexander^ in cafe Archibald 
died without Hcirs^^male of his Body, it was not inArchibald'sPowcr^ 
by any gr^wnitous De^d or Tcftament, to difappoinf Alexander of the 
Half of the laid Patrimony , for the Limitation was at leaft as fbrong a& 
a Clauic of Return; yea, ib (trong was the implied Prohibition on Ar-^ 
chibald, not to dilappoint his Brothers, that had he married, aqd Left 
only Daughters, it was not in his Power to give them more than one 
Half of his Patrimony. ^ ;. 

It was pled in defence. That whatever might have been the Effcdof 
the Father's Deftination, if the Money had remained in Blackbarony's 
Hands, yet it having been uplifted by. Archibald tht Fiar, with con- 
fent of his Curator, and thereafter employed by him in Trade, the 
whole EffecSt of the Deftination did evanifti. 

It was anl\vered. That as it Wasunjuftifiable in ^ii.Geddec^ when he 
was Curator to Archibald, to take from him, when he was fo young, 
a Tcftament iii favours of his own Wife» io it was plaint that the Mo- 
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ney was induftrioufly uplifted by Mr. Geddes^ to dilappoint the Defti- 
nation, fincc it was unqueftionably well fecured, and the Minor could 
have no ufc for it, when he was only a little paft 14 Years of Age j 
and therefore the Curator (who was to reap the Benefit of this Tefta* 
ment) couldnot be allowed to profit by a Device of this Kind, in diA 
appointment of the Intercft of Archibald's Brothers in his Patrimony* 
which had been fecured to them by their Father's deliberate Settlements 
Replied, That there was no need to enquire, whether the Money 
was at firft unneceflarily uplifted or not; feeing the Minor lived to have 
heceflary Ufc for it, and emplbved it in Tirade ; that after his Majori- 
ty, he difcharged Mr. Geddes bis Curator, and ratified the Difcharg^ 
granted by him to Blackbarony ; fo that the Cafe came to be the fame^ 
as if Archibald the Fiar h^d after his Majority uplifted his Patrimony* 
and applied it in Trade, by which the Father's Dcftination would have 
fallen to the Ground. 

. Dupiied, That the Subftitution was truly a qualified Fidecdrnmifi. 
not reftraining the Fiar from the rational and neceflary Ufes of the 
Money, but liibje<aing Ijim and his Heirs to accompt to the SilbftitutcS 
for what Ihould remain unlpent thereof at his Death j for, unto what- 
ever Shape the Money was turned, the Subftitute had an Intcreft in the 
Efleds, which were the Produce of it, as a SUrrogatum. 

Triplied, That fiich a Pretence Was Without Example or FouJidation ; 
for, whatever Right a Subftitute in a Bond mav have* if the Bond id 
lawftiUy extinguimed, it puts an end to the Subftitution; and that where 
the Subftitute can neither ftop the uplifting, nor oblig(? the Inftitutc who 
uplifts to re-emplov in the feme terms, he caft never have an Adioa 
for Repetition, and confequently the Subftitution is at an end to all Ef-. 
feAs and Purpofes.J 

The Lords upon the i;8th ^une 1713 had fotmd, *• That tiotwith- 
*• ftanding the Subftimtion, the Inftirate ihaviflg bplifted and difchaiged 
«* the Sum, he could tcft on his free Exccutry, iA prejudice 6f the Sub-* 
*• ftitutcs'* i and now they found. 

That though fhe Curdtof uplifted the Minor's Ma* 

■ ney herttably fecured' during his Minority ^ yet 

he at his Majority having not only difcharged his 

Aft. aU*. Sty scJ 'Curator of his whole Management ^ but am rati* 

Aif r1' W«: S . P^ ^^^ 'Difchar^e granted to the debitor, thai 

the Subftitution tn the heritable Bond ivas there* 
by vacated t and therefore affoilzied the ^Defenders, 

4 

Lotd Newhall Kcponet. IDalrymple Qkxk, 
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Julf 10, I71J. 

James Campbell of London, Merchant, 

AO A I N ^T 

The Creditors on the Equivalent. 

» 

BY th)^ fifteenth Aitide of die Tt^sjcj of Union between Scotlani 
and England it was 9gr^» tjiat an Equivalent fboold be p^i4 hj 
England to Scotland, for fijch Parts of the Revenues of Exdfe or Cu-» 
iffcpms, &r. payable out of Scotland after the Union, as ihoul4 be ap* 
piic4 towatfJ^ the Payment of the Debts of J?»f/4»</ contra<Jtcd b^|br9 
the Union ; and that the faid Equivalent ( whereof there was adv^^ed 
in ready Money the Sqm of 398,085* A 10 s. ) (hould beapplied, xmo^ 
towards Payment of the Lofs of private P^Hoqs by re<flify ii^ the Coin« 
^^, To Rcrpayment of the Proprietor? of ih^Scots African And In^ 
dioM Company their rf^^&ive Shares therein, ^tio^ Towards P^yr 
mentofthe publick Debts oS Scotl^nd^ and towards the Enc<>ur^QT 
ment of Manufadurcs, ®r. 

Two K€t% pad in the laft ^^rliament of Scqfland^ r^lariiag the 
Manner of llating and paying ^he f^4 Debt? oiSagtland, wXt;he i^tl* 
and 1 6th A^?l?^ ^f Union, 

One Ad wa$ aUb paA in xi^€^^& Parliament oS Great Britaif^^ 
Anno 1708, for the better ilating of what fhould be payable to ScQtr 
/i^Wby way of £muvalent| and for ftating the publick Debts of Sc^t^ 
land^ in (b far as the fame remained undone, in purfuancc ^f the i^k} 
i6th A£l of the laft Parliament of Scotland i wnereby the Cpmmif^ 
goners of Equivalent were imppwered to iflue to each Creditor Deben« 
turies for the Sums dup to thepi reipe^ivelv, which were fo carry Five 
j^er cent, of Intereft till Payment, which th^ CoQiq^oners acc<)rdingly 
did to the Extent of 230,308 I. 9 f. 10 d. 

In the Year 1710, while the ExjEent of th^ l^qnivalent remained 
Somewhat uncertain, and i^ was thought dpvib(fi4« if there would be 
^ Sufficiency of it for Payment of the Scots Debts, 1 confiderable 
Nunaber of the Creditors on the Equivalent grantod a Commiffion to 
the Purfuer to fblicite and agent for them, by proper Applications to 
her Ma)efly Queen Anne^ to the Treafiiry and Pariiament, the procu* 
ring fuch farther Ads of parliaments ^ fhould bq ueceflary for bring* 
ing the Extent of the Equivalent to a clear State, and for the -due and 
regular Applicattpo of it towards the Payment of the Scots Ekbts, and 
agreed by a Claufe in the Conuniffion to allow him for his Pains and 
.Charges f/^r r^»A 

In the Year 1714, an Ad of Parliament pjjft, by which the Com- 
miflioners of Equivalent were diicharged of the Sum of 38i,5'09 /. 
15' J. 10 d. of the forefaid Sum of .398,085' /• 10 j, as dulytpplied in 
terms of the former Adts, and impowefcd them to cancel ^ the Dc* 
bentures formerly idiied for Debts not paid, and to iflue to each Cre- 
ditor new Debenmres for the feveral Sums due to them, accumulating 
the Intereft become due on them after the rate of $ per cent, fer annum ^ 
from the time they had been ifliied to the x4th of June 17T4. 

fa 


J». 


■J.. .J-g W 


Court of S ESS ION. 1^5 

■ - — ■ ■ I I ■ I II i I ■ »i M - I ■ I Ml II II,, , , 11 ■ I II ,1 m ill Ill 

In, the Year lyif, oja A A of Parliament paft, anpointitig a new 
Comn^OD fof ftating thc'precife Sums due to Scotland by way of 
Mquivalent^ and for ifluing one Year's Intereft at $ per cent, per an- 
imm to the Creditors, w^. from the asd June 1714 to the a4th of 
June i7i5r» amounting to i5',8iz /. 8 x. 

In the Year 1717, another A<3: paft, renewing the former Commit 
fioft, and direfSting the ifluing of two Years* Intereft, viz,, from the 
1,4th June 171s to the X4th June lyijj amounting to si,^^^ /• 

In the Year X719 another AiSt of Parliament paft, fopprefling and 
foreclofiog all fardier Accompts and Demands as to the Equivalent^ 
$nd in place thereof appointing a Sum of 1 0,000 /• as a perpetual Fund 
of Inti^eil for the fiud Scots Debts, at 4 per cent, redeemable hy^ar- 
iiament^ together with 1000 k per annunty for encouraging Manufa- 
^S^oreSt Sfr* in Scotland^ and impowering his Majcfty to erc6t the faid 
Cr^itots ioto a Corporation, with Powers to foe and be fued, ^c. and 
fettling a Fund of ^00 /. per annum for Charges of Management. 

After all tbcfc Settlements were made, the Pur&cr raifed a Procefs a* 
^inft thefercral Credt||rs, who had^figned his above mentioned Com- 
mU^Qn* or who had \M^ prefent at Meetings df the Creditors, whertf 
the feme had been agreed to, and had ;not cxprefly diflented, and ob-^ 
tained Decree ^aiiift tlicm for Payment of the (aid 5P^^ cent, of theiH 
tefoe<9tivc Sums ; and in this Procels he infifted againlt all others of thq 
laid Cieditors to. whom Debentures had been iflued, for 4^ayment of 5" 
per atnt.oiKhtSx refpccSH?^ Shares, and againft (uch who were Propri- 
etors of Debentmes, who had not paid the iaid f per Cent, on the fol- 
lowing Grounds : 

. ^imo^ Ail the Steps taken towards the complete Settlement and Pay- 
ment of the Creditors of the Equivalent haying been tranfadled in o- 
pen "Far/idmeut, and fjqgulated by A^s of Tarliamenty every Credi- 
tor Biuft be foppofed prafumpttMe juris ^ Ue Jure to have knowrt 
oi them» ^nd to hive been duly adrertifed to take^ care of his Intereft 
tnd Conoern in them: ^ On this Foundation even private A€ts of ^ar- 
lament aife<3: the Interefts and Rights of priv^e Parties, without their 
beii^ fpecially called or fommoned to appear ^'ibr their Intereft, every 
|tf ivacc Pcrlbn being, as above, foppoled to know and bound to takcJ 
notice of what is tranfa^ed concerning him in parliament : The 
whole Cteditors of the Equivalent therefore and Prdprietors of De- 
bentures are in the Eye of Law in the feme Cafe with thofe Creditord- 
who were prc&nt at Meetings, where the Purfoer's Commiflion was a- 
greed to, and did not exprefly diflent, againff whom Decreet was al^ 
leady obtained. . 

%do. The Purfuer has the alth contraria mimdati againft. the De- 
lenders,. He having managed and Solicited their Af!ait for' them to theif 
Knowledge, withotit being interoelled, as is plainly exprefled in /. 6[ 
S X. jfl mandatZy in there Woros, Si fdffus Jim aliquefn pro me fide* 
jnhert vel alias intervenire mandatt teneor. The like is pkiii frooi 
5 I. Infi. ^De its per quos agere paffnmuSy in thefe M^ords, Cuicun- 
^U« permiferis rem turn ag&reaut defendere^ isjuus "Procurator 
fnteiligitur. 

^tii>^ The feveral Creditors 6f the Equivalent ^d Proprietors of 
Debentures were re conjunifi^ and might be juftly compared to Pro- 
prietors of feveral Parcels of Laaid lying together, and fubjedl: to fome 
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Inconvenience common to all, fuch as overflowing with Water, S?r. 
or to many Heirs-portioners of the lame Eftate^ or to Creditors on ^ 
bankrupts Eftate ; in all which Cafes, what is realbnably and profitably 
done by fbme, for the commoti Advantage, is binding upon all, at leafl 
upon thoie who did not 6Xpre(lv dident, according to tne known Ma- 
xim, ^ui facet confentire vtdetur; and the Rule, ^i nonfrohibet 
cum frohihere foteft^ hot only confentire^ but even manddffe vtdetur. 
, j^tOs The Puriuer managed and condui^ed the Defender's Affairs on 
his own Charges profitably and greatly to their Advantage, in procuring 
them a clear and certain Fund for their Payment, fettled by Varliamen^ 
tary Security; and it is very well known that it is a Matter of no fmall 
Difficulty to make a Claim of Debt ^ainft the Publick effedual: Nor 
is it to be fiippofed that Juilice moves even the Parliament itfelf in f<> 
ftrong a way as to make them look after the Concerns of private Per- 
fbns without any Application from themfelves, at leafl no Inflance can' 
be given where Payment of fuch a Claim on the Publick (without a cer^ 
tain and acknowledjged Fund appropriated) was recovered only from 
the mere Motion of the Parliament without Management and Solid* 
tation, that being hardly pofiible where Claim Are to be adjijdfted^ and 
Accompts fettled, in order to the very finding out of a Fund ; and the 

' U&fulnefs and great Advantages of the Purfuer's Application and La« 
hours in this Matter appear f^iUy from the confiderable Ufe of the Va«' 

, lue of Equivalent Debentures, they being at -prefent at far or up-^ 
wards ; wnereas when his Commifnon was granted, they (old at yo, 
60 or upwards fer Cent, difcount, beqtufe of the extreme Uncertainty 
of the Fund, and the Doubt whether any or what future Equivalent 
would be due to Scotland on the footing of thfe i f th Article of Vnion ; 
and this Uncertainty is the more evident, that after all th^Conuniffions 
and Pains taken to fbte thefe Accompts,' though the Tarliament has 

{)aid the Debts' charged on the Equivalent^ yet they have never direOt^ 
y acknowledged that any thing appeared to be due as future Equiva^ 
lent to Scotland on the footing of the faid A<3:. From all wnich it 
muft be evident, that the Puriuer has a well founded aHio negotiorun$ 
gejiorum againft the Defenders. 

It was anfwered to the i/?. That the Authority and binding Force of 
Parliamentary Proceedings over all Subjeds and in all Caufes private or 
publick, does no wife proceed on any Prefiimption either juris or de 
jure^ that all Subjeds are prefent and heard for their Interdft in Tar^ 
liament ; on the contrary, it fuppofes them abfent, and yet intrufl* 
the Wifdom of "Parliament as to the Knowledge of the Interefl and 
Right of every Subjed, and its Jufiice, that it will do none of them 
Wrong in their Abfcnce. But whatever \it in that, the Confequence 
from publick.5P4jr/w^^«/4ry Proceedings will never follow nor apply to 
the private Solicitations and Managements of the Puriuer, if any fuch 
there were. The Defenders did notice and knew of the Proceedings in 
parliament, and thought they' would be extremely in the Wrong to. 
thcjufice o£Tarliament^iftticy entertained any fiich Notions as that 
they were in the leafl Degree owing to the private Management and 
Solicitations of any Body, much Ids of the Purfuet, whofe Concern 
and Share in the Matter they are confident was tlot only unknown to 
them, but to the grcatefl part of the Members of Parliament. The 
Nature of the Tarliamentary Proceedings in this Cafe feem'd to have 
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left no Pretcnfion to thcPuiiuer of having had any thing of fiich conle- 
quence to do as was worth naming. The Officers of the Revenue were 
appointed hy T arliafktnt to keep ieparate and diftindtiVccompts of the 
feveral Branches of it, accol'ding as they were applied to payment of Debts 
contradcd in England before the Union^ from whence a clear View of 
the Extent of the Fund readily arofe : The Commiflioners of Equiva^ 
lent were appointed^, with iumcient Salaries, to iflue Debentures, and 
. the Barons 01 Exchequer were impowered to ftate the Debts, by which 
every one had opportunity of having his Claim, in fojfer as it was juft^ 
iiiftaihed ; and larf of all, the Parliament appointed a new Commiffion 
to ftate the Accompts of what of the Scots Revenues had been applied 
to payment of Englijh Debts from the Revenue Accompts: In none 
of all which the Purluer had the.leaft Share; fb that in effccft there Was 
nothing left for him to do that can bear being named, at leaft he had 
not yet been particular as to any one Aiticle either of his Man^ementi 
or Charges; and therefore it feems Ibmewhat extraordinary to lay, that 
they were fiich as the Defendets are prefumedi prwfumpttone juris ® 
dejure^ to have known. 

Aiilwered to the 1^, That the Authorities from the Civil Law were 
extremely mifapplied to the preiene Cafe ; for thefe Laws dp not fay^^ 
that a pfelumed Knowledge of one's acting for another will infer a 
Mandate, but that a dired: and immediate feeing and knowing may do 
it : And by the Anlwer to the firft Point it was evident, that there waS 
no legal Ground of Prefimiption of the Defenders knowing any thing 
of the PuiJuer's ading for them; and it is moft certain in fad: that they 
law no occafion for it, and knew nothmg of it any otbcrwiie than by 
general and uncertain Hearfay, which they were not obliged to r^ard 
or believe. Befides, the Miiapplication of the above Laws to the pre- 
(ent Cafe appears evident, in refoed: that what is . inftfted for by the 
Purdier is far diftant from, the Nature of aSio powtraria mandati;^ 
which might poflibly found the Purfuer in recovering Payment of what 
he had a<3xiaUy laid out realbtLablv on the Defenders AiSairs by theit 
Permiflion, but could give no Colour for (b . extrayagant a: Demand ai 
5 fer Cent, upon no lels a Sum than ^40,000 /. Sterl. which, would a- . 
mount to. near li^ooa/. SterL and that for general Articles offPains and 
Charges, without mentioning any one pkrtio^ Article oiF either. It 
is fiimciently evident from A i. 5 4. j^ mamdatiy (in thefe Words, 
Mandatum, nifi gratuitum nuHumefi :. nam originem ex officio at-^ 
que amicitia trahit : contrarium ergo efi officio merces } interve^ . 
niente inim fecunia^ res ad^ locdtionem (S conduitioheht potiis re- 
^icit.) That the Purluer's Cafe has nothing to do with the Riilei of^ 
Law. concerning Mandates ; thefe in equity may ^mit 6fd greater La- 
titude i^ founding an KGtvbxi ad indemnitatem^ whi<^ the Law^ allows 
of, for ftxii^ in Obligation to pay. cpnfiderabJeSums of Money. There 
may be fuch 1 Thing knoWn in Law as a. tacit Mahd^^, but a ta- 
Atcondufiiooferis the Defenders never heard of : If therefore the 
Purfuer claims the Benefit of the Rules a$ Mandates^ he niufl fub^^ 
mit to the Duties of a Mandataries ; which are, that he muft flattf - 
the Particulars of his neceflary Cbaiges, and ihpw, thelta to have beeii 
reafbnably expended, and on Occafions that, at lead in appearance, re^ 
quired them, and confine his Demands te thefe. 

It was anfwered to the 3*/, That the Anjilogy ftoai joint Pto^ie*: 
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tors^ Heirs-portioncrs, or Creditors on bankrupt Eftates, might carry 
neccflary Charges, as in the Cafe of Mandates, but by no Rule of 
Law could they be obliged to pay a great Sum of Money, upon a ge- 
neral Charge of Tains and Ex fences ; , and further, in fiich a Cafe, the 
Defenders contended, That no AiStion would ly at the Inftance of the 
Party employed againft the Parties who had not employed him, what- 
ever the Employers might have againft them for* what was ufefally ex- 
pended. And as to the Brocard, ^i facet confentire videtuVy there 
is no fiich general Rule in Law ; but fuch Expreilion when ufed is re* 
lative only to very particular Cafes, fuch as, that of/, ix-ifl de Jpon- 
falibus 2^ the. like, but will not hold in general even with refpedl: to 
thofe who arc re conjunct i. 

Aniwered to the ^h^ That admitting the Aigument of negotiorulm 
geftio in its full Extent, it would carry no further than the former two 
^ Arguments, viz, to Chaises reaibnably expended, whereof the Parti* 
cularsjnuft be ftated. And xdOj There can be nothing more improper 
than the Purfiier's Pretcnfions, that the Parliamentary Provifions for 
Payment of the Debts upon the Equivalent, proceeded in any d^ee 
from his Interpoftrion and Management, the Courfe of the A<lls of 
Parliament aoove mentioned do demonftrate the contrary. And as to 
the Pretenfion, That there can be no Inftance given where the Ptfr- 
liament had of its own accord made Provifion tor Payment of publick 
Debts due to Individuals, for which no particular Fund was appro* 
priated ; there are Muhitodes of Inftances, well known to the Purliier, 
to the contrary i fiicb as Navy BiUs originally due in fmall Sums to 
Seamen, the ElcbentURS due to Ofticcrs of the Army both Foreign and 
Britijh, the Sufferers in the Iflands of 4$*^. Cbriftafhers and rfevis^ 
in fb much that the very Reverie of what the Puriiier alledges in that 
Particular is moft certainly true : That no Inftance can be given of Na- 
tional Debts due to Individuals fince the Revolution which have not 
been duly provided for, and £iirly paid or fecured, without any fiicb 
Tax as f fer Cent, vspon them for Solidtatioii and Man^^ement, the 
Particulars of which cannot be named ; and thoush it be true, that na 
hOi of Tariiament has direAly dedand a fbeciaJ Sum to be due as e*- 
muvaltet, yet it is fulBciesitly evident that tnere was a Fund fifing in 
Scotland fuly corrdpondiiDg, in terms of the ifth Artiste of the ^- 
nion, to what has been applied t^y' parliament towards payment of 
the Debts due on the Equivalent, and to other publick Ufes |>ecutiar 
to Scotland. • 

The Lordi found all the Creditdrs gf the £. 

A^. i>nn.);f9rhu AdTocatuf,*| ottivalenc i^ko ^d uot cxprefiy dijtent when 

' i'^TJrelli^:-'' i th. Ti^rjker did ne^otiste the Affairs of 

Ak. 54. GfAham fen. fc C the Eqtiivttient he fore the Pultaaient, ^ere 

:ta.infujfon fen. 4 ^^^^^ y^ tAe/ame Quota of Premium as 

thofe wAi Jigned his Commijfioft. 
The Purfoer fttfther inMed agaii^ feverals who were not ordinal 
Creditors, but to whom Debentures had been indoried for onerous 
Cades fot payment of Debts < For Whom it was contended. That the 
Obligation ft>r the Tramium to the Ptuiuer being but perfonal, even as 
to thofe who had agreed to and figned his Comrniflion, it could not af* 
fed their onerous Indorfces ; much kCs could the implied Con(ent, in^ 
fetred from Silence, iffeSt the Debentures in the hinas of Indoi^. 

It 
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It was afil\vcred. That the Commiflion ^d Agreeiiicnt was a hctovtt 
and publick Deed, which lay in the Eqmvalent Office, and no Body 
who received Debentures from thence^ could be ignorant of it; and 
therefore it ought to afl^d; Indoriees as well as original Cfeditots. 
The Lards found Indorfees not liable. 

The Purfuer infilled likewife againft Ibme (jelitlcmefa, Who, i& E)tl- 
cator*Creditors to a Creditor on the Equivalents, had confiriiied theij 
Debitor's EfFeds^ particularly the Debt due to him out of the Equivd^ 
knt^ and had tecovered Pay meht f hereof J 

The Lords^ffiund them H^ Mk i$ rej^te iff the *Pur/Uir. 
Lord Rfi^fiiu Repojrter* 'balrym^i ei«k. 

t 

kodem*Diet 
Frams Patoft Portiotier of Hillfm^ 

A Q A I.N ST 

Johft Dryfdale <?/T0wnhea(i <?W (7/i^m. 

fRancif Taton^ as- Heir to his Predcceflbr in the Lands of^ Millfooti 
iniifted in a RedudioQ slgainft jfohn ^ryfdale, of an^ A4)udicatiojEi 
led at the Inftance of Robert Blackburn in the Year 1679, .agaidl i^a^ 
tofC%. Predeceflbt; to which Adjudication tjbtyfdale had Ri^ht^ and 14 
Vijrtue wheteof he and his Authors, had poflolOGed die Lands for upwai49 
of 4Q Years without Interruption. . , /, , r 

. The Grounds of Redudlion were certain NulUuf^ ol^jjei^eci to^ Ad-i 

judication, partictilarly that it was pronounced and extracted Oipon ttej 

fame Bay. Particular ^Acfwers were, made to tJieNoUitxes; bue a generdf 
Defence was pled fox 2}rjj/2^ii^, namely, T^t ic aid. W, ^ro3?o^ 
and Authors havii^ obtained PoHeinon upon tH^:A^^ 
nucd tho-ein upwards of 40 Years, his Title W€& fecurea hy the poll- 
tive Prefcription; a»d no Adion bping brou^t within that fime^iffiulift 
tjbcm, the Fuduer could not now be allowed to objeA 4l^ I^upities^ 
hecaiie he was excluded by t}ie negative Preoption. . ^ ^ 

It was anfwered for the Puiiiier, Th^t nothing could iiidder ;hinK as 
iieir to his PredeceflW, to claim fie Property of the LamJsv uplds hijr 
Predeceilbr hadiDeendenuded^of it, pt the Defender had aojoiriedRig^h^ 
thereto by the pofitiye Prefcriptioa,. neitber of which w^ ^ preieni 
Cafe : It was true, that an expired A;djudication is a good Tidt to de- 
nude a Debitor; but then, all Objei^ons to which it. is 'Iial>let ait 
proponahle at any time by way ojF Exception or Reply # wh^a^tfic &ne 
is fet up as a Title to excmde the Proprietor, unle^ it is feqifred by die 
pofitiye Prefcription, fmce Exceptions and pb}e<!ih6ns of Nullities arcf 
perpetual, and the longeft Courie of Poifefrion^|^iM)t maJecthe Titles 
visi. the Adjudication, wiiidh is only a pezibi^l^' Right, better than it 


\ ' 


originalLy was. As to the poiltivf rreferipcipm it reciuires an Infe&- 
ment as the Title, and 40 Years cbntiniled PoHe/Iion thercugion by th^ 
Statute 161 J \ but the Defender's Infeftment on hrs Adjudication was 
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no earlier than the 1 719, (b that he cannot found on the poAtive Pre- 
' fcription : And as to the negative, it cannot defeat the Purfuer's Right 
of Property, being only competent tb Debitors in Obligations whereon 
no Documents had been taken by the Creditbrs for the Courfe of 40 
Years, fbl- the Obligations became thereby extinguiflled^ the Prefcription 
being ajegd Difcharge; but Rights of Property could not be cut ofl[^in 
that manner, for they could not be loft to one, unleis they were ac^ 
quired tb another. 

Thus in the Civil Law, Vfucafio ( which is the iame with the po- 
fitive Prdtrtptiofa ifi our Law ) required a juft Title as well as conti- 
nued Podeflioli; tod without a pro{>ef Title th^ longeft Pofleflion could 
not avail. And, by later Conjittutions^ thePrefcription of Obligations 
was introduced, which only afforded a Defence to the Debitor agaioft 
atay Obligation not iued upon within the time thereby limited; 

After uiis Example, the Prefcription of heritable Rights was intro- 
duced into our Law by the A£i 10 17, before which no luch Prefcription 
took place, though the n^ative Prefcription of Obligations was long 
before in ufe, by the old Statute of James IM. and the Claiie ili the 
AGt 1617 concerning that Prefcription, is of the fame Kind, extending 
it indeed to heritable Obligations ; but this Claufe touchii^ the negative 
Prefcription does not concern Rights' of Property mote than the old 
Statute did ; aiid the chief Intendment of the Adt 1617, ^ appears from 
the Preamble', was to f ^ulatc the Prefcription of Land-r^hts ( com- 
mbhly called the pbfitive Prefcription ) to which ( as is above faid ) 
it ireqiiires Infeftment and 40 Years uninterrupted Pofleffion. 

it Wjis replied for* the Defender, imo^ That tho' the A6t kJi/ 
mentioiis ah Infeftment as the Title of a pofitive Preoption, yet it 
do6S fiot exclude other Titles of Pofleifion, fuch as an Adjudication, 
which being a good Title of Poflefiion, may found the Adjudger in thd 
pofitive Prefcription, if continued for forty Years; and diis ieems to' 
be the Opinioii of Sir George Mackenzie in his Obfervations upon, 
thatw^^. 

But, %do^ tho ' the Defender w6f e not entitledby that AGt 10 the po- 
fitive Prefcription, yet the Putfiier was excluded bv the negative from mak- 
ing any Objoltions to the Adjudication, fince ne did notinfift on them 
within 46 Years of its Date, t)r dt leafl of Pofleffion's being obtained 
fhereoh. The Claufe in the forefaid Statute i(5i7 bears. That all A- 
ifiins competent uj^vn heritable Bonds ^ Revet/ions, Contrasts^ or 
others whatfoever^Jhall be PurJUed within the Jpace of forty Tears : 
from which it was contended, that the generalijft^ords OTHERS. 
WHATSOEVER muft comprehend all Claims for which anAdion 
was competent, and confcquentiy Claims of Property ; and upon this 
Ground it was, that the Lords found an Adlion of Redudion ex ca- 
fite /^ff/.prcfcribed noh utendo within 40 Vearsi March i8th 1707, 
Murray ^i^sA Irvine. 

$tid^ The forefaid Cli'ofc mentions Reverfons cxprefly, which do 
prdcribe, With an JExccption of thofe incorporated /» gremio juris ^ 
which cannot rfelate to l^a! Reverfions ; and therefore,, when the Pur- 
foer prcftends to objedl Nullities to the Adjudication, fb as to 'open it, 
and render the fame flilli-edeemable, he is by the -/f^exprefly debarred 
non «r^*^i9 for upwards of forty Years, and it mult rcnaain an abfolotjc 
and irredeemable Right. 

^- ' The 
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! 7i&^ Lords found. That the Adjudger, t ho* forty 

, , , /V^irj in Poffefjion, yet, not being infeft, he 

1*' j'itfi" } ^ouU not. objea the negative 9refmpion 4. 

' gainft the Ttnjuer as Heir. 

1 

!* Lord Newhall Reporter. Gibfon Clerk. 


r Shaws and their Husbands^ 

AGAINST 

^^ Heirs-pvritoners of Gknour. 

THe Atctz^ John Kennedy ofGlenour gtatited Bond to Shaw of 
Nethergrimet for ^ob Merksi to which the Purfuers had Right 
by Pirogtcls. . ^ 

After contradting* of this Debt, Glenour the Debitor difponed his E- 
ftate ill fayouts of his eldeft Son Alexander Kennedy, who obtained a 
tharrer under the Great Seal, and was thereupon infcft. 

The Defenders, Sifters to the {isSA. Alexander Kennedy, being fet- 
ved Heirs to their Brother, who reprefented Irfi Father fraeej^tione he- 
reditatis^, were purfiied for payment of tht above Bond. .' 

The Defence made for tnem was, That tho* their Brother would 
have been liable for their Father's Debt fracefttone hereditatts, yet 
that being a penal paffive Title non ttanjit in heredes, and therefore 
it could not be trahlmitted againft the Heirs of the DiQ>pnee beyond 

the Extent of the Subjc<a: That this paflive Title had a near Rcfem- 

blance td that oigejfiopro herede, which is not tranfinitted againft the 
Heir^, neither ihould the other* , . 

To which it was'anfwered. That the Rule by which peflal paflive 
Titles do not tranfmit againft Heirs, comes from this, that iiich Anions 
have their Rife ex delilio^ or ^uaji delicto ; and that there is this ftir- 
Cher Reaibn likewile, that gefiio fro heredi does not tranfinit, that it 
is magis^animi quam fa£ii, and after the Death of the Perfon who is 
faid to behave, his Succeflbrs cannot fo well explain quo animo or //- 
tulo \i\i Predeceflbrs did intromit. s • . 

Aa. Pat Grant. \ The Lords found the "Defenders liable in folidum* 

Alt. And. Matdowal, ) 

Lord Milton Reporter. Murray Clerk. 

N.B. It was alledged. for thePuriuer, That aQueftion* luch asthiSi 
had been determined 3d l^ecejnber 1701, JViljhn contra Innes, where 
the Lords found. That tliis paflive Title had the fame EffccSb with a 
Service, as Heir, becaufe it did not preicrive» and did tranimit againft 
?he Heir, 
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Archibald Rohertfon Merchant in Edinburgh, 


\ 


AGAiNSr 

Mejfrs, Gibfba aftdHsHil, twoofthePrfncfpalCkrhofSeJpon4 

UPon occafion of a Complamt's being exhibited to the Lords by Mr. 
Robert fon^ fetting forth. That he had given in a Bond, which 
had been afligned to him, to be regiftrate in the Clerks Office, and that 
he could not, for the Space of fome Months, obtain an Extrad of it, 
tho' it had been often required ; and that Arrdlment having been uied 
in the Debitor's hand within that Time, he was in hazard of lofuig his 
Money : Concluding, That the Clerks, on account of this Malver£tti- 
on, ihould be liable for the Sum in the Bond. 

. It was found. That the Clerks were obliged to give out Extra&s 
of Bonds ^ or other Writs^ twenty four ffours after they were «- 
'ven in to be'regijirate : But if the Trefenter of the Bond or other 
Writ Jhould intimate to the Clerks that there was pericnlum in mo* 
ra, in that Cafe the fame ought to be given out without Delay. 

The Lords, upon another Application, found the Clerks liable i0 
Ex fences to the Comflainer. 

''And. Macdowal for the Complainer* 7 
iUt. Ja, Tirgujfon, J 

Lord Cowj>er Reporter. Jufiice Cterk. 


The Vifcoont of Garnoek and his Creditors. 

AGAIKST 

The Mafter of G&rnock and other Heir i af Entail ofSirfahn 
Crawford (?/ Kilbirny. -• 

Cir John Crawford m^dc an Entail of hts Edate, Anno i66z, in fa- 
•^ vours of his Dai^hter Margaret, and the Heirs therein fiibftitute 
to her, with prohibitory and irritant Claujles ^ainft contraBing of 
^ebtSy or doing any other V[>eed, whereby the Eftate, or any fart 
thereof might be afprifed or evicted ; declaring that all Tweeds 
contrary to the faia Trovifon^ done by the Heirs, Jhould be void 
and null, by way of Exception or Refly. Upon this Deed the laid 
Margaret was infeit, and her Safine contained vetbatim the Limitati- 
ons and Provtfions in the Entail; which Infeftment was, iaj^une 1663^ 
confirmed by a Charter under the Great Seal, in (q £ir as concerned 
the Lands holden of the Crown ; md the Limitations were likewiie 
fpecially ingroded in the Charter^ 

John 
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John ktc Vilcount of Garnocky Son to the faid Margaret ^ was af- 
ter her Dcach infeft, jinno 1684, in the Lands of 2)r««rr^, holding 
of the Dutchefe of Lenox, by a Precept of Clare ; and theSafine bore^ 
Secundum formam ($ tenor em f riorum infeofamentorum di£t. terra^ 
rum^ ^ JkbiS ex provifionibus in iifdem content, tfaddtis, ^e. 

The laid John, Anno 1690, was ferved Heir in fpecial in the Land^ 
that held of the Crown, and the Retour exprefl y referred to Mar^a^ 
ret's Charter, and bore thefe Words, Secundum <S virtute carta, ®r. 
Is? fuh Qf Jufra refervationibus ,proviJionibus ibi Jpecificat. dedata^ . 
^. and in like manner the Safine following upon the Retour bore the 
£unc Words. 

The iiid John contraded confiderable Debts, which were corrobo- 
rate by his Son the Purfucr, who as Heir ferved and retoured to him^ 
trpi^ht a Proccjfe for the Sale of the Eftate, or luch part of it as would 
fetisfy and pay his Creditors : In which AAlon he was oppofed by thtf 
Defend?r)S tne other Heirs of Entail, who objedfcd. That the Sale could, 
not* proceed for payment of the Creditors, becaufe they had not con- 
ti-acfted bonaj^de, hncc they could not but know, that the Eftate wai 

S riven under Conditions diiabling their Debitor from contracting Debts 
o as rp 'aff^<3: the Eftate ; * for not only the Infeffanent and Charter 1663 
contained^ the irritant Clauies in the Entdl, hutJohn^s^lnft£tmcntjfn»& 
1684^ and his Retour and Saiine as Heir to his Mother, jinno i6^0i 
contained a general Reference to the Charter upon the Entail. 

It was anlwered for the Purfuers, That a general Reference to f^r-* 
mer Chart&rs was by no means (ufficient to put the Creditors in md/a 
fide\ for by the Adt oiTarltameht i^Sf it was neceflary that in eve-- 
jry Conveyance and Infeftment in the Perlbn of the lucceeding Heir^ 
the Provinons and irritant Claufes ftiould be repeated, otherwife they 
Were nor id militate againft Creditors: And the Indulgence which the 
Law has given to the lettling of Eftates, lb as to tqake them unalien- 
able, againft the Nature of Property^ is not to be prelumed to take 
place ; but inch open and plain Notice muft be given, as that none cail 
pretend Ignorance of the Limitation^of the Right, which a general Re- 
ference to former Infeftments can never be; the Creditors not being 
obliged to fearch any further than the prefent Pofleflbr's Right, and if* 
they ihould not thereby have full Indmation of^ (heir Hazaifl». diey ai3:« . 
fed bona fide. ^ - . . . . 

Replied for the Defenders, \mo. That the Ad 168 5" cqt^d not tegi^ 
late the prefent Cafe, becaufe the Entail was made prior tQ that KOi \ 
and the whole Words of the Ad: do relate to Deeds and Settlements 
to be made thereafter. %do. That the kSi of Tarliam^nt a^pmM^ 
the irritant Claufes to be infert in Trocuratories, Charters, Treceft^ 
and Safines, in the original Infeftment, that they may once becpmd 
effbiJbial real Burdens upon the Settlement ; but when it lieiitions thefe 
Claufes to be repeated, the* Words are Rights and Conveyances, which 

?oints at new ^ijpofitions and Refignations, not Retour s ; for an 
leir who braiks by virtue of a Service, enjoys the Eftate upon the' 
Right to which he is ferved. Services and Retours thereon, being pror 
perly Tranfmiflions of the old Rights; and thus the Legiflature prevent- 
ed an Abfurdity that might have otherwife followed, by ^ the Heir of 
Entail's taking out a new Charter upon his own Redgnation, leaving 
out the irritant Claufes, and then felling o^the Eftate^ 
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It was duplied, That the Words in the Banning. of the Ad ofTar^ 
liatnent are, Jiatutes and dec lares y which pkioly were intended to give 
Authority to prior Entails, whereof there was tome Doubt if efieCTual 
before that Statute ; and if it were otherwife. Tailzies made before the 
A6t would not only be in a better Cafe than thofe made after it, tho* 
authorized by a Ipeeial Statute, but the Care and Anxiety which the 
Statute difcovers, to prevent the enfiiaring of Strangers Contraders, 
would be rendred inefteiSual, becaufe there can be no Security but that 
in (bme part of the Progress of an Eftate, an Entail may have been and 
may be brought out, to exclude Creditors who had contraded optima 
fide, 'tdoy By the Words Rights and Conveyances is meant, that the 
irritant Claufes muft 1>e repeated in the fubfequent Titles, eflablifhing the 
Tailzie in the Heirs, whether Services ^ Charters ^ Vrecefts, 8cc. 
for the Reafbn of the Legiflature is mentioned, vixi. that Creditors 
might contract bona fide^ when they (kw that the Heir was feafed of aa 
Eftate, and no exprds Limitation upon him from contradiing of Debt. 


The Lords founds That the%AB 16%$ regulates the 

Tranfiniffion of Tailzies made before thie /aid 

Aft. Ja. Bcfiaii & •) jf£f^ as Well as thefe made fince ; and founds 

Ait^'k^rSS^^^^ ^^^^ ^^^ general Reference in the Safine was not 

Pat. Bpyii. )i fufficient to interfel Creditors according to the 

m 

Lord ToUon Reporter. Murray Clerk. 


JuUf 30. i/xf. 


Atdr&iv HomCy, 
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The Creditors of Lady Eccles. 

* ■ 

IT was ,allec^ed. That an Arredment was null, becaufe it bore to be 
lai^ on at "Mi. Home's Houfe vxEdinburghy whereas be had no Re- 
iidence but in the Country : Yet the Lords fuftained the Arreftment, 
the Vfers of it proving that Mr. Home had a Houfe taken for his 
Children at Edinburgh, and that he luas in Town at the Time of ex- 
ecuting thereof altho* be bad Hot ftaid for forty Days upon the 
'Place, 

Aft. 3».£n*MW.7 
Alt, 2«. CtlvH. X 

yuJficeCl&k. 
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Sir Laurence M&rcer of Ald't€y 

T AGAINST 

Francis Driimmond of Hallhole; 

IN a Declarator of Thirlage of the Lands of Hallhole t6 5 if Lau- 
rent e^^ Mill of Littleour^ the Lords found the Lands ajiri£ied to 
the faid Mill: But as to the Services, there being only a Proof of 
Hallhole' s aflifting in bringing home the Milftones, he therefore con- 
tended, That he was free from the other Services,^ fuch as lupporting 
the Mill-houfe and Dam-dykes. 

• It was anfwered. That the Defendeir ought to be liable to all the 
ufual Services, as the legal Confcquence of the Aftridion, tho' the He^ 
ritor might not have called. the Sucken to every particular Service. 

The Lords found. That the HeVttorofthe Mill had), 
in confequence of the AfiriBion, Right to the Mi 11^ 
Services ; and found the Carriage of Materials fot 

Aft. R^. craigit. ? f^fP^ti^g t^^ Mill-houfe was a natural Service^ 
Alt. P4/. uith. X as well as fuPporting the T^am-dykes and carrying 

Milftones y attm the Heritor might not have cal^ 
led the Sucken to that particular Service for the 
Space of forty Tears. 

Gibfon Clerk; 


Eodem T)ie\ 

Dame Jean Skene, and Sir Alexander Forbes of F&verati 
her Husband for his Intereft, 


AGAINST 


Elizabeth Skene, arid George Skene of that Ilk her Hufi 
bandy &c. 

Tl^Ajor George Skene, Father to thefe Competitors, purchafed the E- 
•*-^-» ftate of Carelfton from the Truftees of Grantullyy and took the 
Dilpofition thereof to himfelf and his Heirs and Affignics whatlbevcn 
Thereafter he made an Entail of theEftate, in form of a Dilpofition, in 
favours of his eldeft Daughter Elizabeth and the Heirs of her Body ; 
which lailzieing, to the other Heirs fubftitute iri the Tailzie, affigning 
them to the Procuratories in his Right : And this Deed he delivered, 
(ealed up, to a Friend, with Inftrudions that it ihould not be made 
publick till his Death. 
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Aftetwards he expede a Charter upon the Procutatory in GrantuU 
/y's Difpofition ; ind upon that Charter to him, and his Heirs and At 
figliics Whatlbever, he was infeft* 

So foon as the Major died, the Lady Skene his cldeft Dai^hter pro- 
ceeded to ferye herlelf Heir of Entail ; but h€r Service was flopped, 
Upon.applicatioh by my Lady Forbes^ who, as one of his Heirs of 
Line, took out Brieves for a Service, as Heir-portioner upon the In- 
feftment. And the Dilpute turned upon this Point, Whether the ta- 
king the Infeftment, upon the Charter proceeding on Grantully's Re- 
fignation to the Major and his Heirs wharibevcr, (after executing the 
Tailzie) imported a Revocation of the Tailzie or Dcftination of Suc- 
ceflion ip favours of a limited Line of Heirs, and fent the Succefiion 
again to Heirs whatfoevcr. 

It was anfwered for my Lady Forbes^ That the Major had only a 
peribnal Right by the original Dilpoiition ; that the Entail was like- 
Wife no more than a perfbnal Deed completed as far as the Nature of 
the Thing would admit, by affignii^ the Procuratories, and that it did 
not contain any Claufe rdlraining the Major's Power of revoking or al- 
tering. From all which it was argued. That the fubfequent fbnnal 
Feudal Inveftiture, in favours of Heirs whatfbever, was an Alteration 
of the Entail : For, fmce by the original Conveyance to the Major 
upon his Purchafe, the Lands were difponed to him and his Heirs 
whatfbever, it was pail Doi^t that if no fubfequent Deed had been 
done, the Heirs general would have fiicceeded ; and as the original 
Deftination v\ras n6 otherwiie altered than by this latent Tailzie, wh|cli 
did not teflrain the Major's Power of revoking or altering, his Afrer- 
Refignation in favotirs of bis Heirs general, and taking Infeftment ac- 
cordingly, was as formal an Alteration of the Entail, as the making of 
the Entail was of the original Deftination : And de fadto the Right of 
the Eftate wa? vefted in the Heirs general ; for the Entail, which the 
Major might have completed in favours of the Heirs therein named, 
could not now be cffe<aaat, bccaufc the Procuratories which flood at 
figned to them, were executed in fevours of himfelf and his Heirs 
whatfbever. xdo^ It was pled. That the prefent Cafe was quite diffe- 
rent from that of a Bond of Tailzie, containing an Obligation on the 
Granter, not infcft, to refjgn in £ivours of a particular Line of Heirs 
of Entail ; in which Cafe, fhould he afterwards take Infeftment to him- 
felf and his Heirs whatfbever, it might be conflraed as done in imple- 
ment of the Obligation in the Bond of Tailzie, and the Heirs whatfb- 
ever would be obliged to enter and denude in favours of the Heirs of 
£nt$il : Biit in this Cafe there was no Obligation at all upon the Ma- 
jor, or his Heirs general, to any fort of Preftation ; add no more was 
done, to make the Difpofition in favours of the Heirs of Entail effe-' 
6hial, than the granting an Aflignation to the iProcuratories, with a 
Defign no doubt that the Major might complete the Tc 'e, if he was 
fb minded : But fiftce he actually withdrew thofe Prt i' ' atories, and 
tlfed them in favours of himfelf and his other Heirs, it was plain that 
the Alteration was de falfo a Revocation of the Tailzie, the laft Settle- 
ment being quite inconfiflent With it. 

It was on the other hand pled for the Heirs of Entail, That the 
Tailzie made by the Major, fbon after his Purchafe, being a mofl deh- 
berate Settlement of his Eflate, no Intention of his to alter it ought to 
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be prefiimed, efbeciaily fince the two Methods only known in Law to 
make fbch an AJtcrarioa were fb obvious and eafy, vi^. either to can- 
cel the Tailxie, ot alter it by an exptefe Deed in Writing. 

Tha the Procurarof iesr ilfed by the Major in the Refignatioh which 
he made^ were no <icw Deeds, biit foch as did really lubfift before his 
miking the Entail ; which fliows that his Intention was hot to alter 
it, hat r^her to nwike it ^alid, f%ncc he f efigned and took Infeftment 

?)on the very Titles which were in his Perfon before executing th6 
aalzie : It was done, no doubt, . to complete his o\Vh Right in a Feu- 
dal way, but could not be designed as an Alteration of the anxious 
Settlement by Entail ; for had that been his Intention, he Would 
haVe cancelled the Tailzie, which Was ftill under his Power, tho' dc- . 
pofited in the hand of a Friend : That the Major having exprefly ap- 
pointed the Depofitation to continue till after his Death, and that the 
Entail fiiould not be made publick till that Time, it appeared to be the 
lame thing as if he had ordained it to be then delivered and no fooner, 
and was equal to his Delivery of the Entail after Infeftment had been 
taken to^ himfelf and his Heirs whatlbever; and if this laft had been 
the Cale, no Body could doubt but he intended that the Entail Jhould 
be effecShial, as much as if it had been made after taking the Infeft- 
ment : The Major therefore, by fiich an A£t, ihowed that he meant 
no more by taking the Infeftment than to complete the Right in his 
own Perfon, leaving the Heirs whatfoever fobjedfc (as in Law they 
Were) to implemenft any Dilpofition made by him either before of 
after. 

That the Charter to the Major and his Heirs whatfoever might ve- 
ry well comprehend •every Perfon who could be Heir to him, and 
confequently the Heirs of Tailzie, who in virtue of his exprefs Will 
were preferable to his Heirs at La'y, who plead their Succenion only 
in virtue of his implied Will : And tho' Heirs whatfoever, in the 
Charter, do mean iJeirs of Line^ and would have carried the Eftatc 
to them, in cafe no other Deed had been executed by the Major, 
yet fince he had formerly pointed out thofe whom he intended 
Ihould focceed him in, the Eftate, that Eftate muft defcend to thefo . 

Heirs. 

That a Dilpofition of one*s Eftate to certain Perfons does fiifficient- 

ly exprels the Diiponer*s Intention, that it Ihould go to them; and 

• therefore as neceflarily imports an Obligation upon his Heirs at Law 

to denude in favours of thefo Perfons, as a oond of Tailzie would 

have done. 

That the Heirs of Tailzie may be confidered as the Major's Af^ 
(ignies or Dilponees, and therefore muft fticceed preferably to his 
Heirs at Law, who are to be confidered as much under an ODligatioii 
to ftilfil the Major's Deed in their favours, as they would have been to 
make over th ' ftate to any other Perfon to whom the Major might 
have di^onec... without Prooiratory or Precept. 
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The Lords founds That Major Geoige Skene 
his exfeding a Charter and taking* Infeft- 
ment thereon after the Tailzie^ upon the 
Trocuratory in the T)tJpofition^ conceived 
in favours of Heirs or AJJignies whatfo- 
ever^ friar to the Tailzie^ did not import 
a Revocation or Alteration of the faid 
Tailzde ; and therefore repelled the Ob- 
jeBion proponed for Dame Jean Skene and 
her Husband. 

Gihfon Clerk. 

I^etermined upon a Hearing in prefcncc. 


A^. bun. foriis Advocanis 

5c ^# torbu, 
k\u Bi9* Vmndas, 
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D 


it 


Decreet, 26,27* 
Demurrage, 5, 6, 40, 41 « 


i Faftor (foreign) to what Diligence ob» 

liged, 94; 9i> 9^* 
Faftory (Catitioner in a> 165 £? feq. 

Fadoiy (Revocation' or a) 80^ 81. 

Fathers Obligation in the Son's Con-* 
I trad of Marriage, 1 25, i 25. ' 
.Ekts,;44,i45: ' • 

I Fie,- 20, 21. 
jFilhing, 30,31. 
{ Foreft (Kin/s) 1 20 ^fiq. _ . 

I Forfeiting Pcrfon, 119, lia 

! 

jHeir earn henificib imentariij iiy 68 tS 

Heir of a Marriage paft by; In favours 
'^ijfa younger Son, icp,.idi^ 
JHeirs of Provilion, 173 §jkq: 
•Heirs whatfomever,. x8i. 
'Homologation, 38, 39. 
!Hypotheck, 123, 124.. . . , 


Impofition (Ejcaoiple of) 9, io# 

Improbation,' i6.- * *.': 

Ifnputation, 2,3,4. . , 

tIncumbrances,77Jt?jJ^'. ' 

3ndoriation,.;i 8,^19. ^ ^ 

Infefc^rs cprnpeubg, with Adjudgers, 

[ Infeftmeu('of a Bankrupt^ 1 1 7,* 1 1 8. 
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Inhibition, .79, 80, lap £? /«?. 186 ^ • 


, Prelcriprion, 34, 45, 41$ ^/iq. 
Prefciiptioa on the Ad.1617, 106 ^ 


99, ICO 


Innovation, 81, 8a. _ • L^-^*. •" -' -j r* 

Interdiaion does noc ine^d to Morfr- rTr^^nption ncgativa and pofiave, 199 

ablesnortheRents'o^Ufnd3,iiii6.\ §ffeq. 
Intimattoo. verbal, ^o.v- - ^ • • " ' j^ ' 

Intromiffion, 7Sy'7^' , , „ , 

Jointure (Inlacks of a) a real Bwd^p,, . Ripfijation of a Deed by a Wife, ^, 

Recqgnitio'n, I4<$, 147. * ■ 

|Udu<ltibn, i^^Jfk* . 

Rental, 148. 

Refciflbry (Ad) of ^oifeitures, li^feq. 

RefervaticHi, 128, 129. 

R«^i«dvc.C|^1il?nqtMl^'d&om, 141 

Revocation j 65, 66, 191* 


Irritancies penal, 141 ^£e<t 
Jtiftices of Ffeace, I67, *^* - • ; 


K 


Kirk and Mark<!t, iSfHh'." 


I 


Legacy, 67, 68. = 
Letter of Advice, i j4 SM' 
Liferenter, 87^y*f. r\ 


U] 


concurring 


Magiftrates of a BM|h not cone 
to execute a Capifcn, 4}, 43. 

Mwdate, :i44r ^4i» ' ' 

Maritijuiy 6a, 63. . . . 

Mill Services whac 4ue, aOi. 

Minor, iiS, ia3. 

Miffive^ 164., .:.... 

MonOToly, .I4i,.i46> .;. ^^, >. 1 

Mortifications In fovoUrs <jf l%(As\i^y 

^ N . 

1 

Ntgotmum geflofy l^^^fi^, • . ' ! 

O 

I 

Objeaions agaiqft Wittujflb, 35, 3$, 

Qbligants'conjunaiy bdt not feverally. 

in a Bond'only liable pro tatq^ 1 15?. 

Obligation (peiffpnal) 163, 164. ■ 


r 

Sale (Minute oH 139, 140. 

Safinc an Objeaiouagainft one, in rc- 

fpcd that it bortNot-delivcry of tb^ 

P?9pe^ Symbol, 157. ' 
Schoqlrta^dr in the Nomins^tion of He^ 

ifcors ana Mpii^pr, ^^ a6. 
Servitude, 6|, 6i2. 
Sets of BCirghs Royal, ap, 30. 
Society when diilbived, 161, 161. 
Spulzie, y6. 
Subfcription by Initiala, SJ^ S% ^3^^ 

Subfcription by Notarsy 1S4* 


I r 


Papift, 151, 15»^ 
Penfion, SSi 5^' l, 
Poindbg,.45, 46, ^xS7-^ 
Pofleffion (imm^mond) lOfi&m* . 
PolTeffoiy judgment, • ij a, 86, 8^. 
Poil (Letters with Mondry conumcd 
fentby) I05,.|q0. :.' 
. Prxceptiobereditatisy'ioi:^ 
Prrfff^aww to the.Pr'p^rtetbr in a Divi- 

' fion of Commotaty, 16) 17. 
Presbytery (Minutes oC) .124, 125. 

F J 


Tack^ 143, 144, 

Tsick{loc»s pteMteatiie m a) 103, 104. 
Tack-duty, 164, ijJj. 
Tailzie, ii6^feq. 20^&feq. 
' TaUzi^ (Revocation of a) not piefu— 
I 'ititdt^c.!XO<^feq. 
Terce^ j^a, C^yf^i ^ 
Tutof^ t^pved is fufpe^, 8| 9. 


I 


w 

Way (high) '96, 97. 

Woods (Pbwer of fetdng them i^n 

Deathbed, ,§3 6?/*^ 
Wreck, 17a, 173.3 , _, 
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